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Dear Mr Tedder

The Attorney General has asked me to reply to your letter

concerning the availability of 1legal aid in environmental
matters.

Contrary to the Council'’s understanding, the Legal Aid Commission
has not been directed to cut legal aid funding in environmental
matters. The Legal Aid Commission has been asked to make savings
in line with budget measures being taken across the entire public
sector. The Commission is expected to achieve savings of $2.9
million. However, discussions have been held with the Law
Society to ensure that any shortfall in funds for legal aid will
be met from the Statutory . Interest Account which comprises
interest from solicitors’ trust account moneys deposited with the
Law Society. The net effect will be that the current level of
funding for legal aid will remain unchanged.

Earlier this year a Ministerial Advisory Committee was
established to investigate the use of legal aid in environmental
matters. The Committee has now examined the maximum use that can
be made of the limited legal aid money available in order to
ensure the fair allocation of aid resources between competing
areas of demand for legal aid services, and has recommended that
there be no change in present levels of funding in environmental
matters. I support the Committee’s decision.

I also note that the Commission has reviewed its policies
relating to the availability of legal aid for environmental

matters and adopted comprehensive new policies which have applied
since 1 July 1991.



The new policies ensure the continued availability of legal aid
for environmental matters subject to the Commission’s merit test,
means test and certain guidelines. "The guidelines include
factors that are taken into account in determining whether or not
legal aid should be made available such as the existence of a
substantial public interest, the likely cost to the Commission of
the proceedings and the availability of financial support from
thcse members of the community who would be likely to support the
aims of a group seeking a grant of aid.

Yours faithfully

/(;:gi»w

for Director General
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SUBMISSION BY

- ENVIRONMENTAL DEFENDER'S OFFICE LTD (NSW)
ENVIRONMENTAL DEFENDERS OFFICE (QLD) INC.
ENVIRONMENT DEFENDERS OFFICE LTD (VIC)
ENVIRONMENTAL LAW COMMUNITY ADVISORY
SERVICE (SA) INC.

Steerlng Committees for the establishment of EDOs in Western
Austraha Tasmania, Northern Territory and the ACT.

To the Access to Justice Action Plan

Co- ordmated by:

Environmental Defenders Offlce Ltd
Suite 82

280 Pitt Street . .

SYDNEY NSW 2000

Phone: 261 3599

Fax267 7548

Contact: Maria Comino

8 August 1994



Executive Summary

EXECUTIVE SUMMARY

In énvironmental issues, there is serious inequality in access to-justice between private ‘or
government intercsts and persons’ or groups sceking to protect the public interest. Private
or government interests are well resourced and have access to legal advice and
representation- whilst protectors of the public interest have no or limited access to -legal
advice and representation.

The cffect of this imbalance on decnsnon makmg is* that 5olunons to cnvironmenial
problems do not reflect detailed. consideration of all intercsts and are predestined to be
inadcquate. C

The government should implement three reforms 1o begin to address this imbalance. They
carc — ’

1 THE ESTABLISHMENT OF. EN\"IRONMENTAL DEFENDER S OFFICES

1.1 NEED

. Al . . .
Environmental Defender's Offices” perform three functions — legal advice and litigation,
law reform and community legal education in public interest environmental law.

The NSW EDQO is the only full time office in Australia. Other states and territories have
no or very limited access to these services. ‘

Inquirics received by existing offices show that-the community has a changing expectation
about its role in environmental protection as a rcsult of the increasing seriousness of
environmental problems dnd initiatives 10 implement the principles. of ecologicaily
sustainable development. The community is demanding greater  involvement  in
environmental decision making. '

These demands arc lcading to the creation of new rights and responsibilitics 1n
environmcental laws. :

“There is 51gn1f|cam unmel nced for Icgal advice and community cducanon about rights of
the public to participate in decision making’ proccsscs and for the on- gomg formulation of
participatory cnv1r0nmcnta! laws. :

There is a need for EDOs in all states and tcrritories and not only in some states. To
perpetuate the. imbalance is-to imply there is a grcalcr need for environmental protection in
some states than in others.

1.2. MEETING THE NEED

Over the ncxt thrcc ycars, the C0mn1onwcahh should provide funding to bc admmlstcrcd
by the Attorney Gcncrals Department, for the following. purposcs —

r



Executive Summary

1. . To bring the services provided by the Quccns;land;‘ViCtori.ail and South Australian
officcs up 10 a minimum standard of service. :

2. - To commence the cstabllshmcnt and operation of Enwronmcntal Defender's Offices
in Western” Australia, Tasmania, the Northern Terrltory, and thc ACT.

3. . To enable members of the NSW EDO 10 assist and co- ordinatc each of the new
- EDOs in-their cstabhshmcnt and for mmdl ndthnal co-ordination of EDOs once
established. ) .

Rccurrcnt funding of up to $96000 is sought for all states and territorics exccpt NSW.
“That amount is equivalent to-the core grant received by EDO NSW: and 1s based on the
cslabhshcd community centres funding formula for two positions.

Capital fundmg of $3000O 1S sought for South Australla Western Australia, Tasmania, the
Northern Territory, and Ihc ACT

Total Fundmg Sought"

First S’caf o I Cal;ital.. o . .‘: e B Ce .3150 000
Recurrent ..... $412000
EDO NSW L I N S $31,000

Second §caf S " Recurrent . . o A R - 3604, 000' .
. Tﬁird‘ ycar. o L - Recurrent . . ... R .. ..... e $604',000
* TOTAL FUNblNG_.- ............ e et . . $1,801,000

2. LEGAL AID FOR ENVIRONMENTAL CASES

21 NEED

.chal aid cnablcs lhd remedying . of serious brcachcs of cnvnroumcntal laws and .thc
conduct of test cases.

Legal aid for cnvironmental cases cnablcs on- gmng advice and rcprcsentat;on of

community interests in parucular environmental disputes. On-going representation is .
required to allow negotiation on an issue, with litigation being a matter of last resort. .



Executive Summary

Legal aid is necessary because, as shown by the NSW EDO expericnce, the core grant
allocated to. a commumry legal centre permits no morc than initial legal advucc on
particular issucs. :

Legal aid for environmental cases is only available in New South Wales. [n other states
. LACs have no guidelines for the provision of legal aid in cnvironmental cases. There arc

commonwealth guidelines for legal aid in matters of national significance.

There is a nced for legal aid funding to enable members of the public to exercise the
public rights provided in environmental legislation. :

The public's ability to pursue.litigation 1s also discouraged by cost indemnity rulcs.

" It is an unacceptable requirement that public interest litigants have to undertake the nsk of
personal financial loss whilst the benefit of cnforcement of public environmental rights
flows to the broader community and is not specific to the individual litigant. The conduct
of the litigation also involves voluntary donation of cnormous personal time.

There is a nced for special costs provisions in public intercst environmental litigation.

22 MEETING THE NEED

The Commonwealth should — .

1. Recommend that state LACs provide lcgal aid for environmental cases.

[n its national plan’ for priorities for legal aid, the Commonwealth should identify public
interest environmental cascs as an area of law in respect of which LACs are to provide
legal aid.

Guidelines for legal &id in public interest environmental cases should recognise the special
. needs of environmental cascs and waive any requircments for a mcans test. Appropriate
precedents are Scction 35 of the Legal Aid Commission Act 1979 (NSW) and thc NSW
LAC legal aid gutdqlmcs in publlc interest c:nvxronmental cases.

2. Provide funding to state LACs for legal aid in cnvironmcntal cases.

The Commonwealth should provide increased fundmg to LACs by way of ticd grants for
public intcrest environmental cases.,

LACs in Qucensland, Vlctona SA and WA should each rcccwc $200 000 dddmonal
funding cach ycar for the next three years.

The NSW LAC should receive $100 000 addmonal funclmg in the flrst ycar and $150 000
_in the second and third ycars



Executive Summary

Tasmania and the Northern Territory should each receive $100 000 additional funciing in
the first year and $200 000 cach in the second and third ycars.

The ACT should receive $40 000 additional funding in the second and third years.

Total moneys that the Commonwealth should provide are sct out below:~

First Ycar .. QLD, VIC, SA,.WA ...... $800 000
ONSW . e RERR o <o .$100 000

TAS,NT ... .. .$200 000

Second Year | QLD, VIC, SA, WA, TAS, NT . .. .. L L $120000
NSW ... ....... ~....5150 000

ACT . .... e L. 340000

Third Year | OLD, VIC, SA, _wA, TAS, NT .. ...... ... $1200000
N o . .$150 000

ACT ... ... .. ..... L. .. $40.000

“Total additional funding « . ................. RN . |53 880 000
3. Amend Commonwealth lcgaslduon to orowdc [or cost_indemnities and costs orders

in_public interest environmental litigation.

9, Recommend that state legislation be amended to provide for cost indemnities and

.costs orders in public interest cnwronmcntal litigation.

Courts should have the power to makc an order that another party to proceedings --
indemnify the applicant in relation to costs incurred in_an appiication,-or that a party only
bear its own costs to the proccedings regardléss of the outcome of proceedings. An
appropriate provision would be Scction 49 Judicial Review Act 1991 (QLD). In-making
- such an order the Court should consider whcthcr the procccdmge are being brought in the
public interest.

Criteria for identifying whether a matter is in the public mlcrcsl should be I|Slcd
Reference can be made to guidelines of the NSW LAC in determining appropnd[c criteria.

Similarly, there should be provisions for costs mdcmnmcs as cxist under Section 47 of the
Legal Aid Commission Act 1979 (NSW)
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s Establish an .Australian Legal Aid Commission.

The Commission should be an mdcpcndcnt body responsible for- administering thc national
. legal aid fund.

6. Establish_a _national legal aid fund for civironmental test cases.

A national fund for test cases should have clear criteria for _idc'nl'if)"ing' what makes”a
matter an environmentat test case that should be funded by the commonwecalth.

* Such a fund would complement state legal aid funding, which would remain an important
source for cnv;ronmcmal representahou as environmental laws ‘are prcdominantly statc
based. . _

3. THIRD PARTY CIVIL ENFORCEMENT
3.1 NEED

Enforcement  of cnv1ronmcntal laws is pnmanly the responsibility .of government
authorities. However, sometimes those authorities do not take proceedings where the law
has been broken. That can be due to a lack of resources or commitment to taking
appropriate enforcement action.

The failurc to enforce environmental laws mecans that public resources such as air, water,
endangered species and heritage arc not protecied. That leads to frustration, contempt for
govcrnmcnt and the legal process, and cvcntually, functional breakdown of the system.

Third party civil enforcement provisions are now recognised by government departments,
like the NSW Department of Plann:ng, as cssential to the propcr admlmslratlon of the
environmental lcgai systerm. - :

Thc righl of any persoh to. remedy or restrain -a breach of the Act is a fundamenial
safeguard of the system's proper processcs. '

Third party civil enforcement provisions cnable resources 10 be direcied to substantive
questions of breach of environmental laws and not exhausted on procedural issues.

‘It is a waste of resources, legal aid or other,” to require those seeking to represent
environmental interests in cnvironmental proceedings to cstablish their Spccml interest in
domg so.- This is particularly so, considering that it is no longer disputed that’
cnvironmental interests should be represented and count in the, decision making process.

There is a need for third party civil ‘enforcement pr0vis'ions‘in environmental legislation 1o
ensure that government is.accountable. ' :
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2 MEETI&_G THE NEED -

The follow.ing proposals advance Aclion,?;.l of ihe.AcliOn.‘P]aln_.

The COmmonwcglth should -

1. Rccomincnd that state legislaturcs incl’udc third party civi‘l cn'fb.rccmcm‘orowsmns

in the same terms_as Section 123 of the Environmental Piannmg and Assessment Act 1979 '
(NSW) in all envnronmcntal protccnon Icglslanon

2. Further rccommcnd that a state environment protcction statute include a provision

in'_the same lerms as Section 235 of the Environmental Offcnces and Penaltics Act 1989

(NSW) to allow restraint of a breach or threatened breach of any Act whcrc the breach is
causing or is likely to causc environmental harm.

3. Amend Commonwealth legislation to _includé _third _party _civil._enforcement
provisions, in .the same terms as Section 123 of ‘the Environmental Planning and
- Assessment Act 1979, in the following- lcgislati()n - ) :

Aboriginal and Torres Strait Islander Hcruage (Inrcnm Prorccnon) Act 1984
Australian Heritage Commission Act 1975

Antarctic Marine . Living Resources Conservation Act 1981°

Antarctic Treaty (Environment Protection) Act 1980

Endangered Species Protection Act 1992

Environment Protection (Impact of Proposals) Act 1974

+Environment Protection (Alligator Rivers Region) Act 1974

Environment. Protection (Nuclear Codes) Act 1978

Environment Protection (Sca Dumping) Act 1981

Great Barricr Reef Marine Park Act 1975 - : . :
National Parks and Wildlife Coniservation Act 1975 ‘ ot
Ozone Protection Act 1989 | :
Protection of the Sea (Discharge of Qil from ShlpS) Act 1983

. River Murray Waters Act 1983,

Whale Protection Act 1980 : :

Wildlife Protection (Regulations of E'(porrs and Imports) Act 198”

World Heritage Properties Conscrvauon Acl 1983 '

4. Amcn(j the Envirohmcm.Prolcction (lmpact of Proposals) Act 1974 1o include a
. provision in_the same tcrms as Section 25 of the Environmental Offences and Penaltics
Act 1989 (NSW) 1o allow restraint of a-breach or threatencd breach of any . Ac( which =
breach is causmg or is hkcly to.causc cnwronmcnldl harm, .

-5, . Amend the Administratjve Dcus:ons {Judicial Review) Act 1977 and recommend
that state legislatures amend relevant judicial review legislation, to provide that any person
may apply for the relief provided in that legislation, where the décision the subject of -
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review, is causing or is likely to causc cnvironmental harm, or is made in breach of an
environmental statute. A list of the statutes can be specificd by rcgulation.

CONC.LUSION

These reforms will promotc achlevement of the objectives of the Access to Justice Acnon
-Plan,

The establishment of EDOs Wlll tcad to greater cquahty of access to legal services- for
persons having’ lcgmmate 1ntcrcStS to protect, regardless of their placc of residence.

chal aid: _for environmental cases will meet the nccd for the Commonwealth to provide
resources for legal aid to those who have legitimate interests to protect, and in respect of
matters for which there is an increasing demand for legal services.

Third party civil enforcement provisions will enable the Commonwealth to improve access
to justice in rclation to arcas of law within Commonweéalth power, and to formulate "best
practice” _.principles for matters affecting access to justice but  which require
implementation by the Statcs. ' ' :

If -these reforms are implemented government decision making will benefit and there will

be costs savings in the long term. That this will happen is supported by the findings of | .

the Fraser Island Commission of Inquiry, into public issue disputes. In-May 1991, the
Commission reported:—

- Effective community involvement may require not only access to information,
opportunities to participate and representative participation, but also the cxpcndllurc
~of public funds on financial support for appropriate community organisations 1o
enable them to act within and contribute to, rather than' opposc and scck to
circumvent, the making and implementation of decisions. The ... Legal Aid
Commission already provides some financial support in relation to environmental
disputes to the Environmental Defender's Office.

Onc instinctive reaction to such a proposal is that it will promote disputes and
obstruct land and resource use. - Howcever, provided that appropriate controls arc
implemented, public funding should have “exactly the opposite result... Effective
public participation‘is likely to improve and cxpedite the decisions which are made.

Resourcing community “interésts is nccessary to give expression (o those comniunity
interests and to cnsure that outcomes of environmental disputes are determined on merit
rather than according to means and that proccsses set down by law are followed.
Otherwise private intcrests will always dominate, and the expression of lhc broader public
interest. will be forcver inhibited.
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INFORMATION ABOUT THE LEGAL AID COMMISSION
Advice

The Commission provides general advice to the public at Commission offices, on all matters.
Advice is provided free of charge, without application of the means test or merit test. People
seeking advice should contact the closest Commission office. A list of the locations of
Commission offices appears at p.27.

The Means Test

In most cases, the Commission applies a means test which takes into account an applicant's
income and assets. Full details of the Commission's means test, and exempt cases are
contained in a separate booklet called "Means Test Guidelines".

The Merit Test

The Commission applies a ‘merit test' in most non-criminal matters and in criminal appeals (for
further details see policies relating to the relevant area of law, following).

The merit test addresses whether it is reasonable in all the circumstances to grant legal aid.
Matters which the Commission takes into account include, but are not limited to,

(i) the nature and extent of any benefit that may accrue to the applicant by providing legal
assistance or of any detriment that the applicant may suffer if legal assistance is
refused; and .

(i) whether the applicant has reasonable prospects of success in the proceedings.

Compulsory and Initial Contributions

In most ongoing cases the Commission requires a contribution of $40 from a person granted
legal aid. Certain cases are exempt. A person granted lega! aid may also have to make a
further contribution, based on income and assets. Full details of contributions and exempt
cases are contained in the separate booklet, "Means Test Guidelines".

Final Contributions

The Commission's policy is that, at the conclusion of the case or the legal aid grant, where
possible, the total costs of the matter should be recovered from the person granted legal aid,
depending on the person's financial situation.

S

Legal Aid Policies 1
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1. CIVIL LAW MATTERS

(Not including Family Law - see p. 13, Administrative Law - see p. 8, Veterans' Pension
Matters - see p. 12, Prisoners’ Matters - see p. 21, Mental Health Matters - see p.23.)

For applications for legal aid determined on or after 25 March 1994,
1.1 Matters for which legal aid is available

Legal aid is availabie for the following matters subject to the means test, merit test,
exclusions and guidelines

A. All Applicants
(a) court or tribunal proceedings at first instance or on appeal
{) where there is a likelihood of loss of the applicant's dwelling

(i) where questions of civil liberties are raised e.g. assault, wrongful amrest, false
imprisonment and malicious prosecution, by a person in a special position of
authority

(ili) under the Protected Estates Act 1983
(iv) under the Victims Compensation Act 1987 for applicants

(b) proceedings before the Equal Opportunity Tribunal and Human Rights and Equal
Opportunity Commission and on appea! therefrom

(c) inquests into deaths where representation is a preliminary step to civil proceedings
for which aid is available or where the public interest would be advanced by
representation of the applicant

(d) consumer protection matters for consumers including proceedings

() relating to guarantees, product liability, wrongful exercise of power by
government departments or instrumentalities and tenancy issues (except
applications to determine fair rental where no point of law is involved) but not
including proceedings for professional negligence

(i) under consumer protection legislation being the

* Credit Act 1984

. Fair Trading Act 1987

. Contracts Review Act 1980

T Retirement Villages Act 1989

+.  Trade Practices Act 1974

. Insurance Contracts Act 1984 - for contracts of insurance relating to
home owners, home conients, motor vehicle property, personal
accident/iliness and loan protection. .

(e) Public interest environment matters

Legal Aid Policies 2
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B. Applicants at Special Disadvantage

Where proceedings are taken by or for the benefit of

a child or

a person having difficulty in dealing with the legal system by reason of a
psychiatric condition, developmenta! disability, intellectual impairment or a
physical disability

Legal aid is also available for proceedings in

(a)

(b)
©

(d)

(e)
0]

(@

(h)

the Supreme Court of New Scuth Wales including all proceedings in the
Court of Appeal, and the District Court of New South Wales except for non
contentious proceedings in the probate jurisdiction of the Supreme Court.

() in relation to appeals to the Supreme Court from decisions of the
Guardianship Board, see Mental Health Matters p.21.

(i) inrelation to applications for adoption proceedings, custody and access
disputes, state law affiliation and maintenance proceedings and
property disputes between former de facto partners, see Family Law
Policies p.13;

the Local Court;

the Federal Court of Australia (see also Administrative Law Policies, p.10 and
Veterans' Pensions Policies, p.12);

the High Court of Australia in its original jurisdiction and appeals to the High
Court (see also Administrative Law Policies, p.10 and Veterans' Pensions
Policies, p.12);

the Land and Environment Court in relation to proceedings before a judge;

the Industrial Commission of New South Wales in relation to proceedings
pursuant to section 88F of the Industrial Arbitration Act 1940 [s5275-278
Industrial Relations Act 1991). Grants of aid in these matters are closely
monitored and solicitors are required to report at reasonable stages on the
progress of the matter;

the industrial Magistrate's Court [Local Court] for recovery of payments owing
under section 92D of the Industrial Arbitration Act 1940 [s163 Industrial
Relations Act 1991) (where possible these matters are dealt with on an in-
house basis);

Arbitration in respect of:

(i) contracts of insurance; and

(i) contracts of construction, maintenance or repair of a structure used or
intended to be used entirely as a dwelling house;

Legal Ald Policies 3
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(i) the Commercial Tribunal;
() the Guardianship Board (see Mental Health Policies, p.23); and for

(k) application for Waiver of Escheat in respect of the estate of deceased
persons.

1.2 Exclusions

Except as noted below legal aid is not available for

(a)

(b)
(©)

(d)
(e)

(0.
(@)

(h)

)

{k)
M

disputes arising from commercial or investment transactions conducted by the
applicant;

building disputes;

assault matters - other than those where questions of civil liberties are raised and
claims under the Victims Compensation Act;

disputes arising from the relationship of the parties as neighbours;

bankruptcy matters being debtors’ petitions, deeds of arrangement creditors'
meetlngs publ:c examinations;

defamation proceedlngs;

disputes between family members and former family members over property and
money. "Family" includes family resulling from a de factor relationship. This
exclusion does not apply to

. proceedings under the De Facto Relationship Act 1984 or the Family
Provision Act 1982; or .

. proceedings where there is a likelihood of loss of the applicant's dwelling
arising from an arrangement where by the applicant made a financial
contribution to the cost of the dwelling.

The Commission will consider the suitability of family disputes for referral to a
Community Justice Centre; .

intra association disputes, for example, between members of unions or clubs;
proceedings in a Local Court where the amount in issue is $3,000 or less;

proceedings to be taken in a Loca! Court which fall within the jurisdication of the
Consumer Claims Tribunal;

matters conceming damage to any property by a motor vehicle;
proceedings under the Proceeds of Crimes Act 1981, Crimes (Confiscation of

Profits) Act 1990, Drug Trafficking (Civil Proceedings) Act 1990 and other
legislation relating to tainted moneys/property.

Legal Aid Policies 4
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Legal aid may be granted in matters (a) - (j) where the applicant is a person
at special disadvantage as described in 1.1B and where

. there are exceptional circumstances and

. the applicant would suffer undue hardship if legal aid were refused.
For the purposes of exclusion {(a) exceptiona! circumsiances shall be
considered to exist where proceedings are being taken against a solicitor

alleging professional negligence arising in the course of a commercial or
investment transaction.

1.3 Guidelines

(@)

(b)

(c)

Loss of Dwelling

Legal aid is only available where the loss of the applicant's dwelling is a likely
direct result of the proceedings for which aid is sought e.g. ejectment proceedings
or where it is considered necessary to take proceedings to protect the applicant's
interest in the dwelling. ‘

Aid is not available for other matters e.g. claims for debts due where there is a
likelihood that the applicant's dwelling may have to be sold to meet a judgment or
adverse costs order.

Inquests

In all matters regard will be had to the prospects of the applicant being granted
leave to be represented at the inquest. .

Where the death to which the inquest relates occurred in the custody of the police,
or in a prison, mental hospital, child care centre, community welfare facility or
juvenile detention centre questions of public interest will generally be considered
to have arisen.

In considering the benefit/detriment aspects of the mert test and the
reasonableness of granting legal aid consideration will be given to the applicant’s
relationship to the deceased and the likelihood of the interests of the deceased's
family being represented at the inquest if legal aid were not granted.

Test cases and public interest cases

() Legal aid may be granted for test cases and public interest cases in any of
the classes of matters for which legal aid is available. '

(i) Legal aid is available for public interest environment matters where the
activity or proposed undertaking raises a matter of substantial public concem
about the environment. In deciding whether there is a substantial public
concem, regard will be had to at least the following:

. Whether or not the activity, or proposed undertaking is likely to have a
significant impact on the environment in NSW or to substantially affect
public use, or enjoyment of that environment.

. The scarcity of the particutar attribute(s) of that environment,

Legal Ald Policies 5
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. The value of that environment to the community of NSW.

. Community interests that may be affected including the impact on the
social and cultural needs of the community.

In deciding whether the public interest environment matter has merits as
defined in the merits test of the Legal Aid Commission, the environmental,
economic, cultural and social impact should be considered, where
appropriate.

In the case of matters in the Land and Environment Court or on appeal
therefrom the following guidelines apply:

. Legal aid is only available for matters coming within Class 1 and Class
4 of the Land and Environment Court Act 1979.

. Legal aid is not available for proceedings coming within Class 2, 3, and
5 of that Act.

. Legal aid is only available for proceedings proposed to be conducted
in the Land and Environment Court before a Judge.

In deciding whether or not to grant legal aid, consideration must be had to
the likely cost to the Commission of the proceedings.

Applicants for legal aid and legally assisted persons or groups should, in
appropriate cases, be required to pursue seitlement of the matter by
mediation or negotiation.

Where the application for legal assistance concems environmental matters
which fall within Guidelines 20-24 inclusive, set forth in the guidelines for the
provision of legal or financial assistance by the Commonwealth other than
under the Conciliation and Arbitration Act {published by the Attomey
General's Department in 1989), then the application should be referred to the
Commonwealth Attomey General for determination in accordance with the
Commonwealth's guidelines for legal aid in environmenta! matters.

Means Test Guidelines

. The Means Test to be applied to an individual applicant seeking legal
aid for an.envircnmental matter is Means Test A.

. Where the applicant seeking legal aid for an environmental matter is a
group then the means to be considered are the means of the group.

In considering the means of the applicant/group, regard should be had
to the financial support that would be available from those members of
the community who would be likely to support the aims of the group in
the matter for which aid is sought.

. In considering the means of the applicant/group regard should also be
had to the applicant's ability to afford the cost of the legal proceedings
having regard to histher asseis or the general assets of the
applicant/group.

Legal Ald Policies 6
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. Contributions are to be assessed having regard to the available
financial resources of the applicant/group.

(d) Motor vehicle accident claims

In respect of matters under the Motor Accidents Act 1988 legal aid is not available
by way of grant of aid, section 33 authorisation or minor.assistance for the purpose
of preparation of a Notice of Claim form. Applications for legal aid will only be
considered once entitiement to commence court proceedings arises under section
43 of the Act.

{e)} Representation
An application may be determined

. by granting legal aid on condition that a Commission salaried solicitor, a
community legal centre or private practitioner conduct the matter - regardless
of the source of the application or

. by refusing-the application on the basis that representation is available by a
community tegal centre

if the Commission is satisfied that legal aid will be delivered in the most cost
effective manner due to the expertise of Commission salaried solicitors, the
community legal centre or the other practitioner in conducting the type of matter
to which the application relates.

(fl Lump sum grants

Where appropriate lega! aid will be provided on the basis of a lump sum grant to
cover professional costs and/or disbursements.

In the case of grants for public interest environment matters, public interest
matters, and test cases, a s47 indemnity will apply 1o the lump sum grant, unless
exceptional circumstances exist.

(g) Alternative dispute resolution
Applicants for legal aid and persons to whom legal aid has been granted may be

requested or required to participate in altemative dispute resolution under section
33 of the Act or as a condition of the grant of legal aid.
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2. ADMINISTRATIVE LAW MATTERS

(Not including Veterans' Pension Matters, see p. 12)

Legal aid is available for the matters listed in 2.1, subject to the means test and merit test, and
subject to the guidelines and exceptions listed below.

These matters are to be conducted by salaried solicitors of the Legal Aid Commiission unless
a salaried solicitor is unable to act or unless exceptional circumstances exist.

2.1 Matters for which legal aid Iis available

(@)

(b)

Court or Tribunal proceedings
Legal aid is available for Court or Tribunal proceedings

. in migration matters involving refugee status, physical danger or gross
injustice; or

. for review of a criminal deportaticn order; or
-  pursuant to the Social Security Act 1991.
Applications under the Migration Act 1958

Legal Aid is available for assistance with making the following types of applications
and for any consequentia! review

. application for refugee status or associated entry permit; or

. application for entry permit relating to physical danger or gross injustice.

2.2 Guidelines

(a)

(®)

Migration Act applications and Social Security Appeals Tribunal proceedings -
where legal aid is granted, the grant should normally be limited to the giving of
advice, preparation of written material and cost of expert reports. Where in the
opinion of the Commission the applicant is unable to properly represent
him/herself, the grant may extend to attendance with the applicant at any interview.

Social Security Appeals Tribunal proceedings - legal aid is available only where

. the case relates to a large over-payment; or

. there is significant risk that the applicant will incriminate himlherse!f; or

. the applicant is unable, by reason of disability, to communicate with the
Tribuna!l; or ’

. the appeal raises a complex or novel question of law; or

. the applicant cannot afford the cost of medicat reports and the applicant's
state of health is at issue.
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2.3 Exceptions - People eligible to be considered under former policles

Legal aid is available, in accordance with the policies refating to administrative law

matters thal were in force immediately before 1 January 1993, (see p. 10) where the
applicant

. is a child; or
. has a psychiatric condition, developmental disability or intellectual impairment; or

. has a physical disability which creates difficulty in dealing with the lega! system.
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3. ADMINISTRATIVE LAW MATTERS - policies in force before 1 January 1993

and applicable to applicants falling within exceptions (see p. 9)

3.1 Legal aid is available subject to a means test and merit test for proceedings in:
(a) The Administrative Appeals Tribunal for proceedings under the:

() Social Security Act 1891, Student Assistance Act 1973, National Health Act
1953 and Health Insurance Act 1973,

(i) Migration Act 1958, Passports Act 1938, Australian Citizenship Act 1948 and
Regulations;

(i) Veterans' Entitlements Act 1986, Seamen's War Pensions and Allowances
Act 1940, Defence Force Retirement and Death Benefits Act 1973 and
Defence Service Homes Act 1978;

(iv) Commonwealth Employees' Rehabilitation and Compensation Act 1988 and
Superannuation Act 1976; and '

(v)_ Freedom of Information Act 1981 and Archives Act 1983.
(b) The Federal Court being:
(i) Proceedings under Section 39B of the Judiciary Act 1903;

(i) Proceedings under the Administrative Decisions (Judicial Review) Act 1977;
and ’

(i) Appeals from decisions of the Administrative Appeals Tribunal.

(c) The High Courtbeing appeals arising from proceedings referred to in {(a) and
(b).

(d) Legal aid is available for proceedings before the Soclal Security Appeals
Tribunal subject to the means test the merit test, and where:

(i) the case relates to a large over-payment, or
(i) there is a significant risk that the applicant will incriminate him/herself; or

(i) the applicant is unable, by reason of disability, to communicate with the
Tribunal; or

(iv) the appeal raises complex or novel question of law; or

(v) the applicant cannot afford the cost of medical reports and the success of the
appeal depends on the state of health of the applicant.

Where legal aid is granted it should normally be limited to the giving of advice, the preparation
of written submissions and the cost of any necessary medical reports.
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' Where possible these matters are to be dealt with on an in-house basis. Matters will only be

assigned to a private legal practitioner where a Commission salaried solicitor is unable 1o
conduct the matter or where there are exceptional circumstances.

Legal ald is avallable subject to the means test and merit test for the purpose of;

(e) Making application to the Department of Immigration, Local Government and
Ethnic Affairs for:

(i) refugee status and permanent residence consequent to the grant of refugee
status; -

() permanent residence on strong humanitarian grounds;
(i) permanent residence on strong compassionate grounds; and

(iv) permanent residence on any other grdunds provided the application is also
on strong humanitarian grounds or strong compassionate grounds.

() Seeking reconsideration by any committee, panel or tribunal established to review
Departmental decisions to reject any application referred to in (e).

Legal aid will normally be limited to the giving of advice, the preparation of the application and
the preparation of written submissions. Where, in the opinion of the Commission, the
applicant is unable to properly represent himself/herself, legal aid may extend to attendance
with the applicant at interviews with migration officers.

Where possible these matters are dealt with on an in-house basis. Matters will only be
assigned to a private legal practitioner where a Commission salaried solicitor is unable to
conduct the matter or where there are exceptional circumstances.

Where an application for legal aid is received in relation to a matter that is not specified in
3.1(a) to (f) but it is considered that the application warrants consideration, the matter will be
referred to the General Manager, Legal Services or the Managing Director.
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4. VETERANS' PENSION MATTERS

4.1

4.2

Legal aid is available to ex service personne! and their dependants for matters under the
Veterans' Entitlements Act 1986 and Seamen's War Pensions and Allowances Act 1940
subject to a merit test. No means test applies except in war service pension matters.

Payments under section 33(f) of the Legal Aid Commission Act 1979 (except as
may arise by operation of paragraph 4.2(b} below) and payments under section 46
of the Act are not levied in matters where the means test is not applied.

Compulsory contributions and other contributions under section 36 of the Act are
not levied in matters where the means test is not applied. :

Legal aid is not available:

(a)

(b)

(©)

until there has been an adverse determination, in the matter for which legal aid is
sought, by the Repatriation Commission or the Pensions Commiittee, as the case
may be; or

in non-psychiatric claims where a finding of no incapacity has been made, unless
the applicant fumishes at his or her own expense a medical opinion verifying the
existence of the condition alleged; or

in entittement matters where the applicant is already in receipt of 100% of the
general rate of pension except where the claim is a means to achieving an
additional financial benefit. :
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5. FAMILY LAW MATTERS

(Not including Child Support Scheme Matters - see p. 25)

Legal aid is available for the matters listed in 5.1, subject to the means test and merit test
(except where otherwise stated) and the guidelines listed below.

5.1 (a) Famlly Law Act 1975, Regulations and Rules

() applications for stay and transfer of proceedings;

(i) dissolution and nullity of marmiage proceedings;

(iii) custody, guardianship and access proceedings;

(iv) maintenance proceedings and property proceedings;

(v) intervention applications;

(vi) appeals and applications to state a case;

(vii) contempt proceedings;

(vii) declarations and injunctions;

(ix) change of venue applications;

(x) applications for expedition of proceedings;

(xi) applications for review of Registrars decision;

(xii) Family Court enforcement of maintenance proceedings under Order 33 of the
Family Law Rules;

(xii) proceedings pursuant to section 111 of the Family Law Act 1975 and under
Part IV of the Family Law Regulations to confirm and/or enforce maintenance
orders for overseas residents; .

(xiv) preliminary advice to needy persons in remote localities in respect of
dissolution proceedings. (The Commission will pay private solicitors to give
this advice provided the applicant is more than 50 kilometres from a Family
Law Registry, a Commission Branch Office or an advice centre attended by
a Commission solicitor. The fee payable is limited to one half hour of
professional time at Legal Aid Commission rates.)

(b) Other

(i) adoption proceedings;

(i) conveyancing costs for transfer of proprietary interests in houses pursuant
to family law orders and approved agreements between spouses;

(i) costs of travel to take delivery of child pursuant to a court order in respect
of custody where assistance is not available from another scheme;

(iv) domestic violence when these proceedings are incidental to family law
proceedings; .

(v) proceedings pursuant to the De Facto Relationship Act 1984,

(c}) Separate representation and applications under the United Nations
Conventions for Recovery Abroad of Maintenance (UNCRAM)

(i) Separate Representation

Orders that children be separately represented under the Family Law Act
1975 do not require the submission of an application for legal aid. No
means or merit test is applied. The Commission will pay costs and
disbursements however, as if the matter were one for which aid has been
granted.
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5.2

(i) UNCRAM

The Managing Director is the delegate of the Collector of Overseas
Maintenance and in this capacity acts to recover mainienance from a
person or secure variation of an order made by a convention country for
payment of maintenance by a person.

In these matters the means and merit tests are not applied and no
application for aid is required. The Commission will pay costs and
disbursements however, as if the matter were one for which aid has been
granted. :

Guldelines

The following guidelines are applied in family law matters:

(a)

(b)

(c)

(d)

Dissolution of Marriage

Legal aid is available in respect of applications for dissolution of marriage only
where it is imperative that the marmiage be dissolved and where the applicant is
in a position of special hardship. :

Enforcement Proceedings

Legal aid is not available to enforce maintenance orders in the Local Court.
Legal aid is available for other types of enforcement proceedings, for example,
to enforce the terms of a property settlement order. Where enforcement
proceedings involve Family or Supreme Court deliberation, legal aid may be
available if it is shown that it is impractica! or inappropriate for proceedings to be
taken in a Local Court. '

Proceedings Pursuant to Part IV of the Family Law Regulations

The Commission co-operates with the Commonwealth in the provision of
assistance pursuant to the United Nations Convention on the Recovery Abroad
of Maintenance (UNCRAM).

Six Week Separation Guideline (See also 5.2(g)(iii))

Legal assistance for the institution of family law proceedings is generally not
available unless or until the parties have been separated for six weeks. However
assistance may be available:

(i) where, in the opinion of the Commission, there are special circumstances
in the particular case by reason of which it would be proper to grant such
assistance notwithstanding the general policy; or

(i) where proceedings within or prior to six weeks of separation are necessary
because:

. there is a rea! need to obtain injunctive relief;

. urgent action is required to protect the interests of children;
. urgent action is required to protect property interests; or

. urgent maintenance proceedings are required.
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(e} Mediation

(iy  Applicants for legal aid will be required to participate in mediation prior to
grants of lega! aid being made, subject to the suitability of the applicant or
the dispute for mediation. This requirement is to be in the form of an
authorisation under s33 for referral to mediation.

(i) Itis not considered appropriate to refer the following matters for mediation:

. where there is an allegation of sexual abuse of a child or other abuse
- of a child; :

. where DOCS is involved in some other allegation of neglect against
a child;

. where there is a history, which is current, of domestic violence;

. where ‘the application relates to pending proceedings and the next
return date is before mediation can be arranged, and an adjournment
is unlikely to be granted;

. where the matter is urgent and it is necessary to approach a court on
- an interim relief basis;

. where recently, but prior to making the application for aid, the parties
unsuccessfully attempted mediation or family counselling;

. where there is documentary or other clear evidence establishing the
refusal or unwillingness of the other party to attend mediation; or

. where there is a denial of patemity.

() Custody and Access

(i) In the case of custody and access disputes, legal aid is usually limited to

negotiations with a view to settiement of the dispute. If the negotiations are
unsuccessful, a request for further assistance should be made. Such
further assistance should be granted if there has been a genuine attempt
to settle the matter by agreement. -

(g) Property

(i) Legal aid will not be provided for a property dispute (unless exceptional
circumstances exist) where it is likely that: '

. there will be a sale of the matrimonial property; or

. the other party will purchase the applicant's interest in the matrimonial
property; or

. the applicant will receive a cash settlement;

resulting in the applicant receiving sufficient funds to pay the anticipated
legal costs of the proceedings; or where it is likely that
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5.3

(h)

(i)

)

. the applicant will be in a position 1o borrow funds sufficient to
purchase the other party's interest in the property and pay the
anticipated legal costs of the proceedings.

(i) In the case of family law property disputes legal aid will not be available
until the parties have been separated continuously for a period exceeding
three months, except in urgent cases.

(i) in determining applications for legal aid in property proceedings, the
Commission will weigh the anticipated benefit to the legally assisted person
against the likely cost of the proceedings and in doing so shail bear in mind
the Commission's policy relating to the application of s46 of the Act (see
"Final Contributions”, p.1).

Maintenance Proceedings

() In the case of family law maintenance proceedings legal aid is usually
limited to negotiations with a view to settlement of the dispute. If the
negotiations are successful, a request for further assistance should be
made. Such further assistance should be granted if there has been a
genuine atiempt to settle the matter by agreement.

(i) Legal aid is available to commence maintenance proceedings in the Local
Court only, unless exceptional circumstances exist.

(i) Legal aid is available for a review by the court pursuant to the Child
Support (Assessment) Act 1989,

Injunctions - -

Legal aid is not available where the purpose of the injunctive relief sought is to
allow overseas travel or holidays, unless there are cogent reasons for a grant of
legal aid and there would be undue hardship to the applicant if legal aid were
refused.

Forum for De Facto relationship Act proceedings
De Facto Relationships Act matters should proceed in the Family Court where

appropriate, for example, where there are other proceedings in the Family Court
relating to children.

Duty Solicitor Service

The duty solicitor service provided by Commission salaried solicitors in Family Law Act
and associated matters at Local Courts and Family Courts is subject to the means test,
except where the applicant is in custody, but not the merit test and is limited to:

(a)
(b)

legal advice in respect of a first appearance, and/or

a first appearance on behalf of the client, ordinarily involving an application for
an adjourmnment,
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6. CRIMINAL LAW MATTERS

6.1

(a)

Legal aid is available for criminal iaw proceedings as follows:

In the Local Court (subject to the means test but not the merit test) for:

@)

(ii)

(i)
()
V)
{vi)

(vii)

(vili)

(ix)

bail applications (for persons in custody on the first appearance the means test is
not applied);

mentions and adjournments;

pleas of guilty in summary charge matters;

defended summary charge matters;

defended indictable charge matters which may be dealt with summarily;

coronial inquests where the applicant for. legal aid. is summonsed to appear but not

charged by the police, if he/she is at risk of being charged with a serious criminal
offence;

committal proceedings where the applicant is charged with murder or where
exceptional circumstances exist;

domestic viclence proceedings whether commenced by private information or
police charge being proceedings under Part 15A of the Crimes Act 1900
(Apprehended Viclence Orders),

. to complainants and informants where the comptainant/informant

> is or has been married to the defendant;

> is living or has lived with the defendant on a bona fide domestic basis
although not married;

, is living with or has lived ordinarily in the same household as the
defendant (otherwise than merely as a tenant or boarder);

> is or has been a relative (within the meaning of s4(6) of the Crimes Act
1900) of the defendant;

> has or has had an intimate personal relationship with the defendant.

. to defendanis only where exceplional circumstances exist. Exceptional
circumstances may include, but are not limited to matters in which it is likely
that a gao! sentence will be imposed or where it is likely the matter could be
resolved by negotiation.

Legal aid is available to defendanis for bail applications in the course of
apprehended violence proceedings. .

summons matters (other than domestic violence proceedings) only in the following
circumstances:
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. for defendants where
> there is a real possibility of a gaol sentence being imposed; or
»  the matter would ordinarily have proceeded by way of a charge; or
> exceptional circumstances exist.

. for informants where
> there is a real or anticipated danger to his/her person or kin; or
> exceptiohat circumstances exist.

(x) extradiion proceedings, except that where the - proceedings are defended,
consideration must be given as to whether it is reasonable in all the circumstances
to grant legal aid.

(xi) offences under s4E, s4F and s5 of the Motor Traffic Act 1909, (PCA, DUI,
Refuse/Hinder Breath Test etc) and concurrent traffic offences, only where there
is a real possibility of a gaol sentence being imposed, if the applicant were
convicted. This policy applies to all such proceedings, whether commenced by
charge or summons.

(b) Indictable Matters in the District and Supreme Courts

(i) are subject to the means test but not the merit test for:

. bail applications (except Supreme Court bait applications - see (ii) below)
. mentions and adjoumments;

. sentence matters including breaches of recognisance;

. related summary matters dealt with under Pt 10, Criminal Procedure Act
1986; and

. trials;
() are subject to the means and the merit test for:
. Supreme Court bail applications.
{c) Appeals, subject to the means test and the merit test, to the:
(i) District Court sitting in its criminat jurisdiction and Supreme Counrt, from decisions
of Magistrates in Local Courts, other than appeals in matters where legal aid
would not have been available for the Local Court proceedings (see 6.1(a));

(i) Court of Criminal Appeal; and

(i) High Count.
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(d) Public Health {Proclalmed Diseases) Amendment Act 1989 for persons subject to
Public Health Orders in:

() Local Courl and Supreme Court applications subject to the means and merit test
and having regard to the nature of the order sought; and

(i) Appeals to the Supreme Court and Court of Appeal from decisions of the Local
Court or Supreme Court conceming Public Health Orders under the Act.

Applications for legal aid for assistance in Public Health Order matters are only to be
determined by the Managing Director or General Manager, Legal Services.

6.2 Exclusions
Legal Aid is not available for

(@) respondents in Victims Compensation matters in the Local, District, or Supreme
Court, or the Victims Compensation Tribunal.

(b) proceeds of Crime Act 1987 (Commonwealth), Confiscation of Proceeds of Crime
Act 1989, Drug Trafficking (Civil proceedings) Act 1990 and other legislation
related to tainted monies/property. -
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7. CHILDREN'S COURT MATTERS

7.1 Legal aid is available in relation o Children's Court matters as follows:

(a)

(b)

©
(d)

(e)

)

(@)

in the Children's Court to:
(i) children, not subject to a merit test or means test; and

(i) parents, guardians or people with a special interest in the welfare of the child,
subject to the means test. The merit test is also.applied in respect of:

. proceedings conceming irretrievable breakdown between a parent and
a child; and
. applications for variation or recission of orders made under the Children
(Care and Protection) Act 1987.
for Appeals to the District Court from a Magistrate's decision

(i) for children, subject to a merit test, and in criminal matters, subject also to a
means test

(i) for parents, guardians or people with a special inferest in the child subject to
a means and merit test

for committal proceedings subject to a means test, a merit test is not applied;

for sentence matters and trials in the District Court and Supreme Court subject to
a means test but not subject to a merit test;

for Court of Criminal Appeal and High Court matters subject to a means and merit
test.

in the Community Welfare Appeals Tribuna! for proceedings relating to wardship
or custody of a ward and for proceedings relating to applications by individuals to
be foster parents to:

(i) adults, subject to a means and merit test; and

(i) children, where an order for separate representation has been made, subject
to a merit test but not a means test.

Representation in the Community Welfare Appeals Tribunal should be by
salaried staff of the Commission's Family Law Litigation Section, unless
exceplional circumstances exist.
in the Supreme Court (including proceedings in the Court of Appeal) for appeals
from decisions of the Community Welfare Appeals Tribunal relating to wardship or
custody of a ward or relating to applications by individuals to be foster parents, to:
(i) aduits, subject o a means and merit test; and

(i) children subject to a merit test.
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PRISONERS' MATTERS

Since February 1986, the Commission has provided services to prisoners through the
Prisoners’ Legal Service (PLS) which is located on Level 6, Daking House, Telephone
no. (02) 219 5888. The Solicitor in Charge's telephone no. is (02) 219 5924. The PLS
provides lega! advice and assistance to prisoners as follows:

(a)

Legal Advice and Minor Assistance

General legal advice and minor assistance is provided free of charge and not
subject to a means test or merit test to prisoners at selected gaols.

(i

(i)

(iii)

()

(v)

The general advice given covers many areas of law including crime, bail,
family law, estate law and civil law, especially compensation for injuries
resulting from accident or attacks in the gaol.

Minor assistance .is regarded as follow up action to advice which is not
complex and involves work of less than one hour. It includes, but it is not
limited to, assistance for:

. classification, administrative and transfer problems;

. complaints to the Department of Corrective Services, police or
Ombudsman's Office;

. issuing and serving subpoena where there has been no grant of legal
aid {on a discretionary basis); and

. simple wills and simple estate matters.

Minor assistance does not include obtaining transcripts for prisoners except
where the PLS acts for a prisoner in a particular matter pursuant to a grant
of legal aid.

More complicated matters arising from all gacls are referred by telephone to
Solicitor in Charge for advice.

Where assistance is required beyond minor assistance the Commission's
policies and eligibility criteria for the relevant area of law apply. The PLS
assists prisoners {o complete legal aid applications and forwards the
applications to the relevant section/office. Generally the PLS is unable to
take detailed instructions from a prisoner except in exceptional
circumstances. However, the PLS will pass on messages from Commission
staff to prisoners. Contact the Solicitor in Charge on 219 5924 or the Senior
Clerk on (02) 219 5888 regarding messages for prisoners. '

The gaols where advice and minor assistance is provided are:

. Bathurst and East Maitland. (Staff from the Orange and Newcastle
Legal Aid Offices respectively, attend these goals.)

. Cessnock, Cooma, Goulbum and Grafton. (Private solicitors on a
rostered basis attend these gaols - the PLS attends to the payment of
their costs.)
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{b)

. Metropolitan gaols - Reception Prison, Industrial Centre, Prison
Hospital, Remand Centre, Training Centre, Special Purpose Prison,
Special Care Unit, Mulawa Detention Centre, Silverwater Prison
Complex, Pamramatta Gaol, Norma Parker Centre, Parklea Gaol,
Windsor (John Morony) Correctional Centre and Emu Piains
Correctional Centre (serviced by PLS staff).

Most gaols are attended on a weekly basis. Some of the smaller institutions are
attended on a fortnightly basis. The actual days of attendance vary. The section
should be contacied to ascertain actual attendance days.

Enquiries conceming the PLS's current attendance roster for advisings should be
made to the Senior Clerk on (02) 219 5888.

Visiting Justice Proceedings, Offender's Review Board Hearings, Serious
Offenders’ Review Board Applications .

The PLS provides representation for prisoners:

(i) at selected gaols for proceedings conducted by Visiting Justices. For
information regarding location and frequency of Visiting Justices contact the
PLS on (02) 219 5888,

(i) at review hearings conducted before the Offenders’ Review Board (solicitors
from PLS appear at the hearings); and

(iii) for resentencing matiers referred by the Serious Offenders' Review Board to
the Supreme Court (solicitors from PLS act in these matters, private solicitors
to be assigned matters only in case of conflict or exceptiona! circumstances).

Representation in these matters is subject to the means test applied in the
Commission's duty solicitor scheme matiers. The Commission has determined,
pursuant to section 34(3)(b) of the Act, that for these matters there is no right of
appeal to a Legal Aid Review Committee for a legal aid application refused wholly
or partly on the grounds of means.
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9. MENTAL HEALTH MATTERS

9.1 The Commission operates a Mental Health Advocacy Service at Leve! 4, 74-76 Burwood
Road, Burwood NSW 2134, telephone no. (02) 745 4277.

9.2 The Commission's policy on representation in Mental Health matters is that matters
should be conducted by salaried Commission solicitors unless a salaried solicitor is
unable to conduct the matter or exceptional circumstances exist.

9.3 Legal aid is available in refation to Menta! Health Act matters as follows:

(a)

(b)

(c)

not subject to the means and not subject to the merit test to:

0]

(ti)

(i)

(iv)

V)

patients or persons appearing in Magistrate inquiries under the Mental Health
Act 1990;

forensic patients appearing before the Mental Health Review Tribuna! under
the Menta! Health Act 1990;

persons subject to the Mental Health (Criminal Procedure) Act 1990, except
non-forensic patients appearing before the Mental Health Review Tribunal in
proceedings under the Mental Health (Criminal Procedure) Act 1980 who
have not been granted legal aid for their trial or special hearing, or who do
not meet means test C guidelines;

patients appearing before the Psychosurgery Review Board in relation to
proceedings under the Mental Health Act 1990; or

patients appearing before the Mental Health Review Tribunal on a hearing to
determine the question of the making of a continued detention order or a
continued treatment patient order, or order pursuant to s19 of the Protected
Estates Act 1983.

subject to the merit test, but not subject to the means test to patients:

@)

(i)

appealing to the Mental Health Review Tribunal against the decision of a
Medical Superintendent not to discharge a temporary or continued treatment
patient;

appealing to the Supreme Court against decisions of the Mental Health
Review Tribunal or continued detenticn in hosptial.

subject to means test A and the merit test to:

0)

persons other than patients appealing against decisions of magistrates or the
Menta! Health Review Tribunal or continued detention in hospital.

8.4 Legal aid is available to affected persons {other than witnesses) for Disability Services
and Guardianship Act 1987 matters.

(a)

before the Guardianship Board, where the Board has granted leave for the person

to be represented. Means Tes! A and the merit test apply to applicants, except to

‘disabled’ persons (as defined by the Act). Neither the means test nor the merit
test applies to 'disabled’' persons in matters before the Guardianship Board.
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(b) on appeal to the Supreme Court from decisions of the Guardianship Board. Means
Test A and the merit test apply to all applicants except to ‘'disabled’ persons {as
defined by the Act). The merit test only applies to disabled persons for appeals
to the Supreme Courl from decisions of the Guardianship Board.

The Mental Health Advocacy Service administers and co-ordinates legal aid grants and
representation for proceedings before the Guardianship Board under the Disability
Service & Guardianship Act 1987, and for appeals to the Supreme Court from decisions
of the Board. Representation in these matters is provided by Commission solicitors and
private practitioners. Wherever possible Commission staff appear for disabled persons.
Other affected persons are represented by private solicitors on a referral basis, except
where no conflict exists (between the disabled person and the other affected person)
and the Service can therefore appear for both persons.

The Mental Health Advocacy Service has social workers who can advise solicitors on
a person's ability to manage himself/herself or handle his or her day to day affairs and
on possible altemnatives to hospitalisation. The Senior Social Worker may be contracted
on (02) 745 4277. The Commission's Education and Information Section provides
educational material for staff, interested community groups, health workers, families and
friends of clients. The Education and Information Section can be contacted on (02) 560
4933. '
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CHILD SUPPORT MATTERS

The Child Support Service assists sole parent pensioners residing in the Sydney
metropolitan area who are the subject of the review of Stage 1 pensioners by the
Department of Social Security (DSS). A parent comes within the terms of the DSS
Stage 1 Review if:

(@) the parent was granted a Sole Parent's Pension (SPP) between 1 June 1988 and
30 September 1989;

(b) the parent is currently receiving SPP;

(c) the parent has not yet satisfied DSS that the parent has taken reasonable action
for maintenance and/or should be granted an exemption from taking mamtenance
action; and

(d) the parent has received a letter from DSS requiring reasonable action to be taken
or an exemption to be granted within 3 months and directing the parent to
approach a legal aid agency if assistance is required to take action for
maintenance. .

The Child Support Service is located at:

Level 4,
74-76 Burwood Road
Burwood NSW 2134
Telephone; (02) 744 3833
(008) 45 1784
for callers outside Sydney area

The Service provides the following services to persons meeting the requirements set out
in 10.1 and to others:

(a) genera! legal advice, not subject to a means or merit test, on the viability of child
maintenance proceedings and on the conduct of child maintenance proceedings;

{b) minor assistance, in particular letters to non-custodial parents attempting to settle
the question of child maintenance by negotiation and letters to DSS advising DSS
that maintenance action is not viable;

(c) legal representation in child maintenance proceedings under the Family Law Act
and in proceedings under the Child Support (Assessment) Act, subject to a means
and merit test;

(d) assistance in negotiating and registering formal agreements for child maintenance
under the Family Law Act and under the Child Support (Assessment) Act, subject
to means test and a merit test,

(e) telephone information (by way of a 008 number) for sole parents outside the
Sydney metropolitan area on maintenance proceedings and on obtaining legal aid
for maintenance proceedings.
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" 10.4 Solicitors from the Child Support Service provide advice and assistance at the Burwood
office and also at other metropolitan offices of the Lega!l Aid Commission in child
maintenance proceedings. Solicitors from the Service also provide representation at
several metropolitan courts.
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LOCATION OF LEGAL AID COMMISSION OFFICES

HEAD OFFICE

Daking House

11-23 Rawson Place,
SYDNEY NSW 2000

DX 5 SYDNEY
Telephone: (02) 219 5711
Fax: (02) 219 5935

BANKSTOWN

Civic Tower

Suite 8, Level 4

Cnr Rickard Rd & Jacobs
Street

BANKSTOWN 2200
Telephone: (02) 707 4555

Fax: (02) 708 6505
BLACKTOWN
Level 3

85 Flushcombe Road
BLACKTOWN 2148
DX 8111 BLACKTOWN
Telephone: (02) 621 4800
Fax: {02) 831 5597

BOND! JUNCTION

1 Newland Street

BONDI! JUNCTION 2022
DX 12018 BOND!
Telephone; (02) 387 3800
Fax: {02) 389 6553

BURWOOD

Level 4

74-76 Burwood Road
BURWOOD 2134

DX 8541 BURWOOD
Telephone: {02) 747 6155

Fax: {02) 744 6936
CAMPBELLTOWN
Level 3

121 Queen Street
CAMPBELLTOWN 2560
DX 5119
CAMPBELLTOWN
Telephone: (046) 28 2922
Fax: (045) 28 1192

FAIRFIELD

Suite 5, Level 2

25 Smart Street
FAIRFIELD 2165

DX 5068 FAIRFIELD
Telephone: (02) 727 3777
Fax: (02) 724 7605

GOSFORD

207 Albany Street
NORTH GOSFORD 2250
DX 7222 GOSFORD
Telephene: (043) 24 5611
Fax: (043) 24 3503

HURSTVILLE

Ground Floor

12-14 Omonde Pde
HURSTVILLE 2220

DX 11328 HURSTVILLE
Telephone: (02) 570 4055
Fax: {02) 580 9676

LISMORE

Suite 6, Level 4

29 Molesworth Street
LISMORE 2480

DX 7740 LISMORE
Telephone: (068) 21 2082
Fax: (056) 21 9874

LIVERPOOL

Suite 3, Level 3

interde!ll Centre

Cnr George & Scott Sts
LIWVERPOOL 2170

DX 5045 LIVERPOOL
Telephone: (02} 601 1200

Fax: (02) 601 2249

(Liverpoo! office is a referral
centre)

MANLY

Suite 6, Level 4

39 East Esplanade
MANLY 2095

DX 9207 MANLY
Telephone: (02) 877 1479

Fax: {02) 977 3357
NEWCASTLE
Level 1

51-57 Bolton Street
NEWCASTLE 2300

DX 7911 NEWCASTLE
Telephone: (049) 29 5482
Fax: (049) 29 3347

ORANGE

241 Lords Place
ORANGE 2800

DX 3040 ORANGE
Telephone: (063) 62 8022
Fax: (053) 61 3983

PARRAMATTA

91 Phillip Street
PARRAMATTA 2150

DX 8293 PARRAMATTA
Telephone: (02) 891 1600

Fax: {02) 689 1082
(Parramatta office is a referral
centra)

PENRITH

76 Henry Street
PENRITH 2750

DX 8038 PENRITH
Telephone: (047) 32 3077
Fax: (047) 21 0572

RYDE

787 Victoria Road

RYDE 2112

DX 8405 RYDE
Telephone: (02) 807 3044
Fax: (02) 809 6739

TAMWORTH

3 Fitzroy Street
TAMWORTH 2340

DX 6110 TAMWORTH
Telephone: {067) 66 6322
Fax: {067) 66 8303

WAGGA WAGGA

2nd Floor

Dept of Housing Building
Cnr Baylis & Morgan Sts
WAGGA WAGGA 2650
DX 5424 WAGGA
Telephone: (069) 21 6588
Fax: (069) 21 7106

WOLLONGONG

1st Floor

73 Church Street
WOLLONGONG 2500

DX 5167 WOLLONGONG
Telephone: (042) 28 8299
Fax: (042) 29 4027

{(Wollongong office deals with in-
house matters, referral matters and

client interviews).
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SPECIALIST SERVICES

CHILDREN'S LEGAL
SERVICE :
Shop 2, 287 Beames
Avenue

MT DRUITT 2770

PO Box V139

MT DRUITT VILLAGE
2770 .
Telephone: (02) 625 5155
Fax: {02) 875 3738

MENTAL HEALTH

ADVOCACY SERVICE

Leve! 4, 74-76 Burwood

Road

BURWOOD 2134

DX 8541 BURWOOD

Telephone: (02) 745
4277

Fax: (02) 744 6936

PRISONERS' LEGAL
SERVICE

(based at Head Office)
Telephone: (02) 219 5888
Fax: (02) 219 5916

CHILD SUPPORT

SERVICE

Level 4, 74-76 Burwood -

Road :

BURWOOD 2134

DX 8541 BURWOOD

Telephone: (02) 744 3833
{008) 45 1784

Fax: {02) 744 6936

VETERANS' ADVOCACY
SERVICE

Leval 5

1 Francis Street

- DARLINGHURST 2010

Telephone: (02) 339 7677
Fax: (02) 360 4204

Legal Ald Policles

28



. -
A _fl""

Legal Aid Commission of NSW

Means Test Guidelines

1 April 1994
Policy & Education Branch




Contents

Page
. ‘What is the meéh;;'teét? o 2 . SRR 1
What is the means test basedon? . .......... 1
What matters are .r_t.)gans tested? ... .........1
: TWhose income anc; asse‘tswa‘re:' c':.onside'red -
when applying the means test? .............2
Application of the méans test guidelines ..... .. 4
Means Test A Guidelines ....... e 5
Means Test B Guidelines ................. 9
Means Test C Guidelines . .l ..... e 12
Verificationof Means . .................. 14

For more information about the Means Test, contact the
Policy and Education Branch, (02) 219 5921




1. WHAT IS THE MEANS TEST?

1.1 The means test sets out principles and indicators for income-testing and asset-testing
applications for legal assistance to do the following:

. To assess whether or not an application’s iﬁcome and assets are such that they are
eligible to receive legal aid.

. If eligible,

{(a) to assess whether or not the applicant can afford to pay an initial contribution
towards the costs of the legal assistance sought (See Section 36(1)(a) of the Legal
Aid Commission Act); and

(b)' to assess whether or not a contribution should be levied on the applicant if an
order for costs is made against ‘him/her (see Section 36(1)(b) of the Legal Aid
Commission Act).

1.2 The means test is not the sole determinant of an applicant's eligibility for legal aid. Eligibifity
is also determined by other factors for example, whether or not legal aid is available for the type
of matter for which aid is sought, or whether or not the applicant's case has reasonable
prospects of success. -

2. WHAT IS THE MEANS TEST BASED ON?

-

The Commission's means test is based on the Henderson Poverty Line. The poverty line is regarded
as an unofficial standard of poverly in Australia. tis calculated with reference to Household Disposable

Income and Average Weekly Eamings and is updated regularly in Ene with movements in prosperity
reflected in average income of the community.

3. WHAT MATTERS ARE MEANS TESTED?

3.1 The means test is not applied to the following:

the Commission’s legal advice services

family law duty solicitor matters where the applicant is in custody

children in Children's Court and Community Welfare Appeal Tribunal matters

childran where an order for separate representation is made under section 85 of the
Family Law Act

first appearance bail applcations in local court criminal duty matters

certain Mental Health Advocacy Service matters

Veterans' Affairs matters (except for war service pension ¢laims)

disabled persons as defined by the Disability Services and Guardianship Act 1887 before
the Guardianship Board and Supreme Court appeals.

* & 8 &

3.2 All other matters are means tested.




4. WHOSE INCOME AND ASSETS ARE CONSIDERED
WHEN APPLYING THE MEANS TEST?

The Commission's means test guidelines have regard to the ability of
. the applicant (see 4.1) and
. certain person(s) associated with the applicant (see 4.2)

to meet the ordinary professional cost of the legal services the subject of the application. Accordingly,
the means test guidefines are applied to these persons.

Hereinafter, in this document, any reference to the means of the applicant inciudes, where appropriate,
the means of the associated persons as defined below.

This includes 6.1 - 6.4; 7.2; 8.2; and 9.7.

41 Applicant

The means test guidelines are applied to the Income and assets of the applicant. For the

purpose of the means test, the applicant is regarded as the person whose behalf legal aid is
sought; and ‘

4.2 _Assoclated Persons
) Applicant's épéuse or de facto partner

The means test guidefines are applied to the income and assets of the applicant's spouse
or de facto partner; and

(i)  Other persons financially responsible for the applicant

With one exception, detailed below, the means test guidefines are applied to the income

and assets of any person who is financially responsible for, or who provides financial
support to, the applicant. )

--WWhere legal-aid-is-sought by .a child-(under 18 years) for any-criminal proceedings to be
heard outside the Children's Court (Children's Court matters not being subject to a means
test) including appeals to the District Court from a decision of & Children's Court
magistrate, the means test guideines are applied to the income and assets of the child
and hisher spouse, and nof to the income and assets of other persons financially
responsible for the child,

Where the applicant is a corporation, a member of an unincorporated association, or is
applying for legal aid in respect of proceedings under the Family Provision Act 1982,
special guidefines apply.

@i}y Corporations

Where the applicant is a corporation, the means test guidelines are applied tot he income
and assets of the corporation and also the income and assets of any person(s) whose
interest it is considered wili be directly and beneficially affected if legal aid is granted to
the appiicant.

of



4.3

(wv) Memberships of unincorporated associations

Where the applicant is a member of an unincorporated association, the means test
guidelines are applied to the income and assets of the association and to the income and
assets of any member of the association whose interests it is considered will be directly
and beneficially affected if legal aid is granted to the applicant.

(v) Applicants in the Family Provision Act proceedings

Where the applicant is applying for legal aid in respect of proceedings under-the Family
Provision Act 1982, the means test guidelines are applied to the income and assets of
the applicant and the applicant'’s spouse or de facto partner, and to the income and
assets of any other person(s) whose interest it is considered will be beneficially affected
if legal aid is granted to the appficant.

Discretion to Disregard Means of Assoclated Persons

There is a discretion to disregard the income and assets of associated persons in certain
circumstances, for example, where it is considered that the income and/or assets are not
available for the use or benefit of the applicant or that the applicant does not have access to
the income or those assets, or where the associated person has a contrary interest in the
matter for which legal aid is sought, or In the case of a spouse, where the applicant and Spouse
are separated.

In Means Test ‘A' matters the discretion to disregard the income and assets of associated
persons les with legal officers Grade lll-V and above.

in means Test ‘B and ‘C' matters, the discretion to disregard the income and assets of
associated persons les with the officer determining the application- for aid; or by private
practitioners authorised to grant aid under t{ue Legal Aid Commission Act 1979.
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6.2

63

5.4

5.5

5. APPLICATIONS OF THE MEANS TEST GUIDELINES

Contributions

The means test guidelines are to be used lo assess contributions under sections 36(1)(a) and
36(1)(b) of the Legal Aid Commission Act.
Variation in means test guidelines

The income and assets guidelines and contributions scales vary according to the type of matter
for which legal aid is sought.

Separate guidefines are applied to each of the following groups of matters-

Means Test A Guldelines
. All Civil Law matters

» All Administrative Law matters
. Family Law mattam‘

- induding care' and Commumty Weltare Appeals Tribunal matters; and
- excluding duty scheme for parents in child welfare proceedings,

. Criminal Indictable matters and all Cnminal Appeals.

Means Test B Guidelines

. Defended Local Court Criminal Duty Soficitor matters
. Duty scheme for parents in chikd welfare proceedings.

Means Test C Guldeilnes

Pleas, Mentions and Bail Applications in Local Court Criminal matters
Informants in Local Court Criminal matters

~Supreme Court Bail Applications
Representation provided by the Prisoners’ Legal Service.




6.1

6. MEANS TEST A GUIDELINES

ALL CIVIL LAW MATTERS
ALL ADMINISTRATIVE LAW MATTERS
FAMILY LAW MATTERS

- including ‘care’ and Community Welfare Appeals matters; and .
- excluding duty scheme for parents in child welfare proceedings.

CRIMIN INDICTABLE MATTERS AND ALL CRIMINAL APPEALS

Eligibility _
The applicant’s eligibility for legal aid in these matters is determined by:

. applicant's weekly disposable income
. applicant's net liquid assets .
* assessment of applicant's ability to pay legal costs.

(0  Weekly disposable income - what is included?

Income from all sources is included in the assessment, including, but not limited to, the
following:

pensions/benefits

wages/salaries

business income

maintenance payments

board or rent received: -

interest eamed and dividends paid on investments
workers' compensation benefits

The only exemptions from income are family and handicapped child's allowances, the
Additional Family Payment, the Guardian Allowance and Rent Assistance.

(i) - How to calculate weekly disposable income.

The means test guidelines on income are applied to the applicant's weelkly disposable
income which is the applicant’s total weekly income, less:

. income tax

. housing costs (i.e. rent, half-board, or mortgage instalments plus municipal and
water rates, to a ceiling of $128 per week)

. dependant allowance

() A dependant's allowance is to be deducted for a spouse, whether or not
he/she receives a separate income, and for all genuine dependants, whether
or not they reside with the applicant.

() The amount to be deducted is $80 per dependant except where dependants
do not reside with the applicant, in which case the actual amount of
maintenance paid up to a ceiling of $60 per dependant is to be deducted.




Means Test A

(iii)

income Guidelines

]’o quafify for legal aid, applicants must have $190 or less in weekly disposable
income. )

Applicants with a weekly disposable income of $128 orlless qualify for legal aid
with no contribution levied on income.

Applicants with a weekly disposable income of between $129 and $190 qualify for
legal aid, but pay a contribution based on their income as per the table below.

GUIDELINES FOR CONTRIBUTION ON WEEKLY DISPOSABLE INCOME
Weekly Disposable Applicants with $500  Applicants with $501 - . Applicants with more

Income of less in Net Liquid $1000 in Net Liquid than $1000 in Net
Assets Assets Liquid Assets

$128 or less nil - nil nil
$129 - $140 $60 $75 $100
$141 - §153 $120 $150 $200
$154 - $165 $180 $225 $300
$166 - $178 $240 . $300 $400
$179 - $190 $300 $375 $500

(iv) Net liquid assets - what is included?

v

(v))

Liquid assets are readily realisable assets. ..

Unless the value is unusualily high, Gquid a'ssets do' not include the following:

clothes

tools of trade

household fumiture -

motor vehicle which is reasonably necessary for domestic or employment

- .purposes.

How to calculate net liquid assets

The means test guidelines on assets are applied to the applicant's nef fiquid assets,
which are the applicant's total kquid assets less:

a dependant allowance of $500 per dependant (a dependant’s allowance is to be
deducted for a spouse whether or not he/she receives a separate income).

Assets Guidelines

Subject to the applicants eligibility under the income guidefines, applicants with nat
quid assets of $500 or less are not required to pay a contribution on assets.

Subject to the applicant’'s eligibilty under the income guidelines, applicants with
over $500 in net Bquid assets pay a contribution based on their assets s per the
table below:




Means Test A

GUIDELINES FOR CONTRIBUTIONS ON NET LIQUID ASSETS

Net liquid assets Contribution
$500 or less o . nil
$501 - $1000 $100
$1001 - $3000 _ _ $100 plus 80% of assets with this range
$3001 $1700 plus 100% of assets over $3000

6.2

{vill Total contribution

. The total contribution to be levied under the means test guidelines is the sum of
the contributions levied on income and on assets. :

. if the total contributions exceeds the estimated cost of the proceedings, the
applicant is ineligible for aid.

(vii) Applicant's ability to pay legal costs

In addition to assessing the applicant's efigibility under the income test and asset test
guidelines, the following matters are taken inta consideration when determining an
applicant’s eligibifity for legal aid:

. the appﬁoant’é abibty to éﬁord the cost of legal proceedings having regard to
his/her general assets; )

. the applicant's ability to realise or secure a loan to cover the cost of legal
proceedings having regard to hisfher substantisl fixed assets, (including equity in
principal home) and/or interest in business assets.

Where, having regard to the above, the applicant is considered to have the ability to pay
his/her own legal costs, legal aid will be refused.

Where, the applicant's ifestyle or standard of kving appears to be supported by means
beyond those disclosed in the legal aid application, legal aid may be refused.

Discretion

Discretion can be exercised to grant legal aid to applicants who exceed means test guidelnes
and to waive or vary the level of contribution from the amounts contained in the guidefines.

Granting legal ald to applicants who exceed means test guidelines

There is discretion to grant legal aid to an applicant whose income and/or assets exceed the
means test guidelines. Discretion can be exercised in these circumstances to ensure that the
following factors, amongst others, are taken into account:

the Ekely cost of proceedings

the type of proceedings

the overall financial position of the applicant

situations where the applicant would suffer special hardship If legal aid was refused.




Means Test A

6.4

Waiving or varying contributions

There is a discretion to waive the contribution or vary the level of contribution (j.e. to increase

or decrease the level of contribution) on income and/or assets from the amount contained in
the guidelines. '

The discretion to increase the level of contribution should take account of, amongst other
things:

. the likely cost of proceedings
. the type of proceedings

. the overall financial position of the person making the application for legal aid.

Discretion to waive or decrease the level of contribution -should only be exercised in limited
circumstances, such as where the applicant would suffer special hardship if the contribution was
imposed.

[ A
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Means Test B

7. MEANS TEST B GUIDELINES

DEFENDED LOCAL COURT CRIMINAL DUTY SOLICITOR MATTERS

DUTY SCHEME FOR PARENTS IN CHILD WELFARE PROCEEDINGS
COMMITTALS

Eligibllity

To quakfy for legal aid, applicants must satisfy both the weekly disposable income guidelines
and the net liquid assets guidelines.

0

(©)

(iii)

Weekly disposable income - what is included?

Income from all sources is included in the assessment, including, but not imited to, the
following:

pension/benefits

wages/salanies

business income

maintenance payments

board or rent received

interest eamed and dividends paid on investments

The only exemptions from income are family and handicapped child's allowance, the
Additional Family Payment, the Guardian Allowance and Rent Assistance.

How to calculate weekly disposable income

The means test guidefines on income are applied to the applicant’s weekly disposable
income which is the applicant's total weekly income, less:

L]

income tax

housing costs {i.e. rent, hati-board, or mortgage instaiments plus municipal and
water rates, to a ceiling of $128 per week)

dependant allowance

(M A dependant's allowance is to be deducted for a spouse, whether or not
he/she receives a separate income, and for all genuine dependants, whether
or not they reside with the applicant.

(i) The amount to be deducted is $60 per dependant except where dependants
do not reside with the applicant, in which case the actual amount of
maintenance paid up to a ceiling of $60 per dependant is to be deducted.

Income Guidelines

To quatfy for legal aid the appicant must have $190 or less in weekly disposable
income.

Applicants with a weekly disposable income of $128 or less quaiily (subject to
efigibility under the assets guidelines) for legal aid with no contribution levied on
their income.

494
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W)

V)

(vi)

(vid)

. Applicants with a weekly disposable income of $129 - $190 qualify (subject to
eligibility under the assets guidelines) for legal aid with a contribution on income.

. Applicants with a weekly disposable income greater than $190 are ineligible for
legal aid. )

Net liquid assets - what Is included?

: 'Liquid .assets aré readily'-realisable assets, ‘Unless the vatue is unusually high, liqﬁid

assets do not include:

clothes

tools of trade

household fumiture

-equity in applicant's principal home

motor vehicle which is reasonably necessary for- domestic or employment
purposes. '

How to calculate riet liquid assets

The means t;.ast guidelines are applied to the applicant's net iquid assets, which are the
apphicant's total liquid assets, less:

. a dependant allowance of $500 pEr dependant (a dependant’s allowance is to be
deducted for a spouse whether or not he/she receives a separate income).

Assets Guidelines

. Appﬁééhts with ﬁat-ﬁdhid a'séets of $1,000 or less are (subject to eliibilify under
the income guidefines) efigible for legal aid with no contribution on assets.

. if the applicant's net Equid assets exceed $1,000, a further deduction - the
estimated cost of the proceedings - is to be made to assess their eligibility.

(a) If, after the deduction of the estimated cost of the proceedings, the
applicant’s assets are $1,000 or less, the applicant is (subject to eligibility for
aid under the income guidelines) efigible for aid with a contribution on assets.

(b) if, after the deduction of the estimated cost of the proceedings, the
_ applicant’s assets exceed $1,000, the applicant is ineligible for aid.

Total contribution
If the applicant’s weekly disposable income is between $129 and $190 and/or the

applicant's assets, after deduction of the dependant's allowance and the estimated cost
of the proceedings, is $1,000 or less, a total contribution of $50 is levied.

10
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1.2

Means Test B

Discretion to refuse legal aid to applicants whose income and/or assets
fall below means test guidelines

Discretion can be exercised to refuse legal aid to applicants whose income and/or assets fall
below the levels provided in the means test guidelines. This discretion can be exercised in the
following situations, amongst others:

. where the applicant should reasonably be able to afford the cost of legal proceedings
_having regard to his/her general assets;

« ~  where the applicant has substantial fixed assets or an interest in business assets that
could be reafisable, or against which the applicant could secure a loan to cover the cost
of legal proceedings;

. where the applicant's lifestyle or standard of ving appears to be supported by means
beyond those disclosed in the legal aid application.

11



Means Test C

8.4

8. MEANS TEST C GUIDELINES

PLEAS, MENTIONS AND BAIL APPLICATIONS IN LOCAL COURT CRIMINAL MATTERS

INFORMANTS IN LOCAL COUR1; CRIMINAL MATTERS

SUPREME COURT BAIL APPLICATIONS

 Eligibiity

.REPRESENTATION PROVIDED BY THE PRISONERS' LEGAL SERVICE

To qualify for legal aid, applicants must satisfy both the weekly disposable income guidelines
and the net liquid assets guidelines.

0

(i)

Weekly disposable income - what is included?

Income from all sources is included in the assessment, including, but not timited to, the
following:

pensions/benefits

wages/salaries

maintenance payments

board or rent received

interest eamed and dividends paid on investments
workers’ compensation benefits.

The only exehpﬁons from income are family and handicapped child's allowances, the
Additional Family Payment, the Guardian Allowance and Rent Assistance.

How to calculate weekly disposable income

The means test guidefines on income are applied to the applicant’s weekly disposable
income which is the applicant's total income, less:

. income tax

*.....- housing costs. (i.e.rent, -half-board. or.mortgage.instalments plus municipal and
water rates, to a ceiling of $128 per week),

. dependant alluwﬁnce

() A dependant's aflowance is to be deducted for a spouse, whether or not
he/she receives a separate income, and for all genuine dependants, whether
or not they reside with the applicant.

()  The amount to be deducted is $60 per dependant except where dependants
do not reside with the applicant, in which case the actual amount of
maintenance paid up to a ceiling of $60 per dependant is to be deducted.

Income Guidelines

. Applicants with $180 or less in weekly disposable income are, subject to efigibility
under the assets guidelines, efigible for legal aid.

4794
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W)

v)

(vi)

Means Test C

. No contribution on income is levied in these matters.

. Applicants with a weekly dasposable income greater than $190 are ineligible for
legal aid.

Net liquid assets - what is included?

Liquid assets are readily realisable assets. Unless the value is unusually high, liquid
assets do nof mclude ..

clothes

tooks of trade

household fumiture

equity in applicant's principal home

motor vehicle which is reasonably for domestic or employment purposes.

How to calculate net liquid assets

The means test guidelines are applied to the applicant's net liquld assets, which are the
applicant's total liquid assets, less:

. a dependant allowance of $500 per dependant (a dependant's allowance is to be
deducted for a spouse whether or not he/she receives a separate income).

Assets Guidelines

. Applicants with $1,000 or less in net iquid assets are, subject to eﬁglbiﬁty under
the income guidelines, eligible for legal aid.

. No contribution on assets is levied in these matters.

. Applicants with more than $1,000 in net fiquid assets are ineligible for aid.

8.2 Discretion to refuse legal aid to applicants whose income and/or assets
fall below means test guidelines

--Discretion-can be exercised to refuse lega! aid to applicants whose income and/or assets fall
below the levels provided in the means test guidelines. This discretion can be exercised in the
following situations, amongst others:

where the applicant should reasonably be able to afford the cost of legal proceedings
having regard to his/her general assets;

where the applicant has substantial fixed assets or an interest in business assets that
could be realised, or against which the appficant could secure a loan to cover the cost
of legal proceedings;

where the applicant’s lifestyle or standard of fiving appears to be supported by means
beyond those disclosed in the legal aid application.

1
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9. VERIFICATION OF MEANS

The Commission requires that applicants for legal aid verify their means (both income and assets) as
disclosed on the lega! aid application. The means of associated persons must also be verified, except
where discretion has been exercised to disregard their means.

9.1

9.2

9.3

84

9.6

\(erlﬂcatlon of income .

The solicitor responsible for determining the application for legal aid should sight the following
documents {or copies to verify the applicant's income as disclosed on the application form:

. for salaried applicants - a recent payslip {in the event of the applicant not having a
paysiip, then some other evidence of income or employment must be provided, such as
a letter from an employer or the most recent group certificate;

. for pensioners - 8 pension or other benefit card:

. for self-employed applicants - a copy of the most recent full tax return.

Verification of liquid assets

The solicitor respéﬁsil':le' fo}’&etéﬁninlnﬁ the application for legal aid should sight recent
statements showing two months’ operation on. all accounts maintained by the applicant with

financial institutions, as disclosed on the application form.

Verification of non-liquid assets

Verification of non-fiquid assets should be'roq.uéste.d when the officer determining the

application considers it appropriate, e.g. where there appears to be some inconsistency in the
application.

Non verification of means .

With certain exceptions (see 9.5 - 9.6) and a discretion (see 9.7), a grant of aid will nof be
made until the income and liquid assets of the applicant have been verified by the soficitor
determining the grant of aid.

If the required documents are not produced within a reasonable period of time of being
requested, then legal aid will be refused.

Emergency grants

Verification of applicant'’s means is not required prior to an emergency grant of aid being
granted. However, a formal application must be lodged with the Commission within 14 days
of the emergency grant being made, and documents verifying the appicant’'s income and liquid
assets must also be lodged within this time frame.

First contact duty solicitor matters

Verification of the applicant's means is not required on the occasion of a clent's first contact
(whether an office interview or a court appearance) with a duty solcitor in relation of g particular
matter. (1t should be noted that first appearance bail applications are not means tested and
therefore the question of verification will not apply).

1"



9.7

9.8

. If, however, an additional contact with or appearance for the client is necessary, then the
client is required to produce documents verifying his/her income and liquid assets.

. Where the additional contact or appearance is being made with a different duty solicitor, -

the solicitor who first deals with the client should advise him/er that they will be required
to provide verifying means to that second solicitor.

Discretion

--There Is a discretion in special circumstances to waive the requirement for verification of

means. This discretion can be exercised by legal officers Grade -1V and above. In duty
solicitor matters, the discretion can be exercised by legal officers Grade I-)ll and above and by

‘private practitioners authorised to grant aid under the Legal Aid Commission Act 1979.

There is a discretion to waive the requirement for verification of means in duty solicitor matters
for parents in proceedings under the Children (Care and Protection) Act, where in all the
circumstances, It is impractical to obtain verification. This discretion can be exercised by
Commission officers and private practitioners authorised to grant legal aid under the Legal Aid
Commission Act 1979 (effective 27.9.90).

Ref_usall to grant legal aid

Verification of applicant’s income and liquid assets is not required if it is apparent from the
material contained in the application that the application will be refused (whether on merit,
means or guidelines).

If this .refusal subsequently becomes the subject of an appeal to the Legal Aid Review
Committee, then verification may be fequired.

18
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Legal aid in

- $50m crisis,

says report

By SONYA VOUMARD

A 350 million funding increase for
legal aid was needed urgently to help at
least 50,000 disadvantaged Austrahans
who were being denied Justice, the Law
Council of Australia said yesterday.

“There is a crisis in legal aid because
large numbers of people can't get it,” the
council's deputy secrctary-general, Mr
Barrie Virtue, said.

The demand for legal aid had risen
significantly, partly because of the reces-
sion, but funding had not increased in
real terms, the council said in a submis-
sion to the Federal and State govern-
ments.

“To restore funding to levels which
would provide legal aid now to those who
were eligible for legal aid in 1987-88
requires a real increase in' funding of
$50 million,” the submission said.

“It is quite unacceptable that those in
the Australian community least able to
afford access to justice should be
deprived of legal aid and be alienated
from their right to it by the failure of
Government to provide adequate funds.”

The president of the counci!, Mr John
Mansiield, QC, said: “Legal aid is being
severely rationed and this makes a
mockery of calls for better access to
justice. It is the peopte who most need
help who are denied access to justice by
the shortage of iegal aid.”

Because priority was given to criminal
defendants, most of whom were men,
there was less legal aid available for

women and their specific needs, the
council said.

Legal aid funding in 1992.93 totalled
$251.8 million. The Federal Government
contributes 55 per cent of funding, with
State governments providing the rest.

A spokeswoman for the Federal
Minister for Justice, Mr Kerr, said
yesterday the Government had main-
tained legal aid funding at a difficult
budgetary time while many programs
were being cut. Community legal centres
received further funding, the spokes-
woman said.

The council’s submission said many
social security recipients had been
excluded from legal aid assistance
because the assets test for legal aid was far
more stringent than the test for social
security benefits,

Heavy demand had forced Legal Aid
Commissions to restrict grants by tighten-
ing means, matter and merit guidelines.

“If better access to justice is genuinely
considered important, increased legal aid
should be recognised as one of the most
important ways of achieving it,” Mr
Mansfield said.

He said the funding arrangements had
not taken into account the growth in
population, growth in legislation, the
recession, the growth in crime, increased
government court charges, higher inter-
preters’ fees, higher expert witness fees
and costs associated with case manage-
ment and new technology.




Legal aid
centres

demand
S

pay ~UP 224179

By JACQUELYN HOLE rP )
and ELIZABETH JURMA

The State's community legal
centres have called on the

Government to pay more than A

86 million it owes the Legal Aid
Commission after the commis-
sion's decision 1o stop funding
civil legal cases.

At an emergency meeting
yesterday, the Community Legai
Centres — an umbrella organi-
sation Fepresenting 28 legal
centres — also called on the
commission to defer the imple-
mentation of its decision, which
is due to come into effect on
January 1.

- A spokeswoman for the legal
centres, Ms Sandra Kolley, a
solicitor with ‘the Marrickville
Legal Centre, said a report by
the former Auditor-General, Mr
Ken Robson, had revealed that
the State Government owed the
commission $3.2 million.

" “We understand the Treasury
has reneged on its fobligation] to
pay this money,” she said.

Funding for the commission
is provided under a joint
Federal/State agreement. The
Herald understands that the
Commonwealth Government is
up to date on its funding
obligations. S

The Government also backed
away from its commitment, in
June, to contribute $3.6 million a
| year for the next two years, as a
one-off payment 1o help the
commission overcome its fung-
ing crisis, Ms Koller said.

The decision to stop legal aid
funding of most civil cases
covers environmental, tenant,
product liability, personal’
Injury, victim compensation and
professional negligence matters,

The State Opposition's
spokesman on legal affairs, Mr
Paul Whelan, called on the State
Government last night to make
up the Legal Aid Commission's
funding shortfall to enable it to
continue to act in civil matters,

“The Government has a clear
obligation to fund them because
the debts were incurred by an
agency of the Government — the
Legal Aid Commission,” he said.
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. In.reply please quote: 49826/pcr

. Dr J Messer
" Chairperson

Nature Conservation Council of NSW. - ' Miﬂis_ter_
39 George Street g for the Environment ||

SYDNEY NSW 2000 Level 20 Westfield Tower
. ' 100 William Street
-East Sydney N.S.W. 2011
- Tel: 368 2688

Fax: 368 2900

-7 AUG 1991

Dear Dr Mésser,

I refer to your ‘Jetter of 30 July 1991 (dated 30.1.91)
regarding the Ministerial Committee on legal aid quidelines.

The Ministerial Committee has been formed to reviewv the legal
aid guidelines. If the Nature Conservation Council would like
to make a submission to the Committee on the use of legal aid,
then T would be happy to refer that submission to the
Committee. _ ' ‘ -

" .The.Committee has not met to date but I would be happy to put"
to the Committee your request that they mget‘with the NCC. .

TIM MOORE, MP
Minister for the Environment

THE NEW SOUTH WALES GOVERNMENT Walls of China Lunette
o . . : o National Park
Putting people first by managing better Willandra Lakes World Heritage Area
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Brief®W€y Mr Paul Whelan, MP

Shadow Attorney General
Re: Legal Aid and Environmental Issues
The Legal Aid Commission of NSW has granted legal aid in public.
interest environmental matters since about 1985. It is still the
* only~Legal Ald Commission in Australile to have a policy of making

.#5652//pegular grants in such cases.
S

The number of applications and grants of legal. aid has been
extremely small given ihe large number of matters which the Legal
Aid Commission handles. It has become difficult to obtain
information directliéirdm the Legal Aid Commission about the

number of applicatiomjand grants made under this scheme. As fer
as we are aware the following applies: '

Date Applications Received Applications Granted
85/86 5 . ' : - 5

B6/87 ' 55 ] _ 17

87/88 ' 23 . 213

88/89 i 52 . . 27

We have not been able to obtain more recent information but
suspect the number of applications and grants made have probably
been reduced. ‘Due to changes detailed below it has become very.
 difficult TO obtain legaﬂV&n Lhe last 12 monthg in New South

Wales. , BNA | .
Review  of ;hg Environmental Policies: L@b b bﬂnﬁhﬁrjk‘be&r

e believe LhaL due to political pressurﬁm§}acéa'on the Legal Aid
commission because of legal aid grants!¥o controversial court
challenges 1n the areas of\ forestry and mining that the
commission decided tu review i policies in 19%1. For example,-
we are aware Lhal 1in a couple of\controversial matters a senior

member of the Commisslon has beén_required to attend Cabinet '
meetings presumably to discuss gran of aid. ém%#ﬁcﬁﬁf onzgﬁ%hﬁz;c
A review of the legal aild environmental policies was started in

about March 1991. A discussion paper was produced by the Legsal

Ald Commission and responses sought and recelved from a number

of individuals and organisations. The summary of those responses

was basically favourable on the operation of  the existing
policies. Nevertheless the guidelines applying to environmental
matters were substantially  revised end new guidelines were
implemented from July 1991

th major cohqerns with the current guidelines are that:

opl odo/whalan.hrf . 1.
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1. -Legal aid in public ' intercst environmental cases is.
restricted to only two classes of cases 1in the Land &
Environment Court. This must be expended to include other
cases in the Land & Environment Court (eg. Class S
pollution matters), the Supreme Court and Federal Court
actions. , .

2. In deciding whether or not there is a substantial public
interest at stake there is now a requirement that the
"projected public ‘economic.benefit of the activity or the
proposed undertaking” be taken into account. We -regard
this as totally inappropriate addition to -the public )

intcrést criteriay u'\caqu&p @F b.oj\«ﬁ I\WM Oy \dyﬁm}b -

3. Under the present policies and the practical epplication o \Fj;
these it is very difficull to obtain legel aid for goomavC
precedent-setting test cases. Legal ald regquires that there m@ﬁﬁrﬁ'
be reascnable prospects of success. It is imposaible to
provide this in test cases as these break new legal ground.

If the public interest nature of proceedings is gsufficient
these cases must also be funded.

4, The way the means tesL is applied in environmental matters

: needs changing. These sie public interest matters and it
is inappropriate tu apply the means test in the same way
that it 1s applied in other civil areas where only
individual interests are involved. Groups are ealready
required to make substantial contributions (John Corkill
being required to contribute $12,000 for one casze) we
understand that the means of the group 1s relevant to the.
question of contribution. We do not think thet the meansa
of a particular applicant group should decide whether or
not they obtain legal ald for a public interest matter. '

Changes _in Compggition of Legal Ald Environmental Advisory
Committes ' ’

In 1986, the Legal Aid Commission established an environmental
consultative sub-committee to ~advise 1t on individual

., applications for aid under the public interest environmental
guidelinas.

.During 1991, changes were made to the membership of the Legel Aid
environmental consultative sub-committee. The committee had been
an expert group of -legal .and other’ practitioners, often
academics. From September 1991 the composition of the committee
was changed to include a representative of the Chamber of Mines
and a representative of the Forest Products Association. .The
executive director of the Forest Products was nominated to appear
on the committee. These representatives have already had a
conflict of interest over cases ‘before the committee. In
"addition, a lawyer from the Department of Plenning and the
National Parks and Wildlife Service was included. These lawyers,

opl ednfuhrlan.brf . 2.
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particularly’ in the case of the Department of Planning, will E‘;g—

regularly have a conflict of intercst. We think this is a gross
" abuse of the committee's process. The ACF and the Environmental ,& %i

Defender's Office have been able to nominate a representative on

the committee for several years, but that person i3 always at §§
arms length, being neither a Board member nor employee. We mus ?% -

stress that the aim of the committee is to be expext and not b

"interest" based.

. Recent Full Commission Decilions '. : E .
;E

Furlher wo yinéhgéveiopments have emerged in the last 6 months.
On at leadt two occasions the Legal Aid Commission staff have, =
raferred/for decision two applicents  under the public interest EL
environmentdl law guidelines. The full Legal Ald Commission hasa=,
therefore made a decilsion about whether or not legal . should be
granted . We are concerned at the possible influence of politicalg E’

%

considerations in this decision-meking procees. It also provides
maximum opportunity for decision . to be delayed (Corkill

decisionly cafe ve: FONSV s 99N Chaolind « é

The Australian ConservaLion Foundation and the NSW Amate
~ Fishing Clubs Assoclation were refused legal aid by a meeting of
the full Legal Aid Commission in June. 1992. This is despite
approximately 10 wmonths work spent in preparing the legnl ai
application and pruviding three barristers' opinions, including
those of two Queens Counsel, and $5,000 worth of scientific
reports to the Commlssion. The Commission spent approximately
$7,000 of its own money in prepusration of the application. Theér
Legal Ald Commission does not provide reasons when it refuses a
grant of legal sid. g
g,

This case invoulves major public interest questions ¢oncerning the
administration of pollution law under the Environmentel Offences
& Penalties AclL and we consider this is & highly appropriate**
matter for the legal Aid Commission to have funded. At this
stage - a .nore 1impecunious person has been fOund to act as
applicant 1in the proceedings. If this person had not been
forthcoming these proceedings would have had to stop in June.

very difficult circumstances because not only will be
‘responsible for thelr own costs but, in the event thet they lose,
they will often have to pay the winner's costs. An affidavit
setting out the history of the matter in relation to the ACF case
is. attached

AS you wuuld be aware, failing to obtain legal aid d§
)

Scrutiny of Legal_Aid by Government

ln early August 1991 statementy sppeared in the media to the

effect that the presenl Attorney General had written to the Legel gL
Aid Commission suggesting that the Commission make cuts to legal f:
ald in environmental matters. Suggestions were made that the g

npl cdo/whclan.brt . 3.
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§500,000 per gnnum could be made. In addition
s 3L - @gmmut ee was established consisting of
Tim Moore, John Hannaford and £? The committee's operations were
virtually unknown. Correspondence was received early in 1992
stating that 1t was. the view of the committee that the present

arrangemenls 1in’  relation to legal should continue  as they
presently exist. : . .

In light of the above history we feel .that action is required in
the following areas:=- S . : ' §

1. Restoratian of ‘the ﬂegal Aid Commission budget to an
adeguate level. : . ’ :

2. The independence of the :Legal Aild Commission must be

guaranteed. Appointments to the Commissjon must Qﬁiw@t
subject to any politjcal motivation.‘ﬂﬂz 12\
O~ g, sfmnﬁ' (- Bovefn [
uidelines applied by the Legel Aid Commission
should be returned to the ‘situation which existed prior to
the rcvicw in 199]. : -

4, The role of the environmental consultative sub-committeea

 must be reviewed once again to ensure that it is an expert

committee. It should “not include any government lawyers

and those bodies nominating reépresentatives to it should
nominate arms length experte only.

5. Tharé'is 8 lack of accountability by-the Commission in

providing reasons for its decisions to refuse legal .aid.
The commission does not provide information on the -number
of wpplications recelved under the environmental -law
guldelines, the number granted and. the amount spent. Such
information could easily be included in the Commission's
annual report. . : : :

6. There needs to be ' a commitment to public interest
environmental litigation which is precedent setting. NSW
has the best environmental law system in Australia because
of the strung leglslation provided together with the
abllity given to citizens +o enforce that legislation.
This enforcement must include the ability to take test
cases and the Commission fund this. T

6 July 1992

nel sdnfuhalan. brf : 4.
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Bushland in the City or the Ciy
in the Bosh?

The protection of NSW's vaique urban
bushland continues to be of increasing
importance to government agencies,
concerned individuals and professional
practitioners.

The legal situation is constant! “Ppeblic
changing, ¢ i e
increasingly w l,l-in.formejd. and local
government ever more committed

to conserving and properly managing

this scarce and threatened natural

resource.

However, many gaps still exist in our
kaowledge as to how lgxe-to manage
urban bushland to ensure that it remains
ecologically viable in the long—ten:g
while also allowing it to function n

. important social, cultural and
recreational resource for existing dw

communities as-puell-as-fotuce.
~ssacsaiens a4 3ok

In fact, e more training jinvolvement
and-TeXBEETh occurs, the more i99udBeare

SW complex and debal.ableﬁs‘.r Vi
' becony |

= Legal responsibilities and constraints?
What is the current sitvation in regard to
SEPP 19 - Bosbland in Urban Areasand
the Endaagered Faona Protection Act
- 1998 Will the new Local Goverament
Acrmake a diff erence}*o what?

4

s To igtervene or not Lo intervene? Bush
regeperation techaiques provide for
celatively low cost strategies bot there is

_no such thing as a {ree luach.

=Where to start with plans of
managemen@nd how far to go at what
cost? .

» Community knowledge and expertise -
how can it be best incorporated and
utilized?

*The role of the private sector vs. a vs.
the public sector and volunteers?

These are some of the issues that will be
addressed in the course of this seminar.
The seminar is structured to ensure that
there is time for discussion and debate.

Part 11 of this series will be held in

early 1993

It is expected that the proceedings will
be peblished and we welcome an

_ indication of your interest in purchasing

a copy.

NATURE CONSERVATION
COUNCIL OF|NSW

7
=

'BUSHLAND IN

OUR CITIES
AND SUBURBS

PART 1: MAKING
PLANNING WORK

Saturday 29 August, 1992
Maiden. Theatre, Botanic _Gardens
Mrs Macquarie Rd., Sydney.

For further in.formatiohphone 247
2228 or 247 06 -
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2 Qur Refs " €C192/3/10/627 T | R aantslavsoc.
£ o Direct Line 220 0308 : . © DRSSy
31March,1992 o R
R refek;tb'garﬁéﬁpqnﬁéﬁﬁé of Tate 1991 in response to your letter of ¥
iz-;c;B.Deéembep;-IQSIEinftheumatter of Mr John Corkil) and the Legal Aid
Jﬂl,Commissipn:?” Coohe )

A "“V"'_-. . t 2 ll.' :-'} I . ! . e e . = .
Unfbrtuna;ejy_; am unable to give You good news but can advise that I have -
raised the matter on a number of occasions with the Commission and the
last of those being on 18 March, 1992,

LR IR I
J‘Bés1ca11y I have been fnformed that, once the application for legal aid
" was referred to 1t, the Commission made a7 further decisions and that it
did so having available a7} materials submitted ip support of the
application.” Lt '
Uﬁ}bﬁtunate?y,:ha%jngiregérd t the response to date, I am not in a
H:position';o,gstertain,whether the Commission acted without any good and
“ -+ Proper. reason inzrefusing;aid in the Herftage Counci] matter. . _ - ...
] . . e, " ,.‘1;‘.}' . ?". ‘,:: ;'_? . 1',
- I would certainly agree with the comments in relation to the National :
f'Parks‘&‘wi1dlife”Act‘procqedings made in the second last paragraph of your
- Tetter of 6_Decemberi:129L in relation to the Commission in effect
deferring‘ghg_qecjsfqn forl an application for aid until the proceedings
for yhjch;aid_ﬁas}sought:hgd been determined. -

While 1 can.indicate that the matters have been raised with the
chmissionifitfqéma1ns that the Commission itself made the decisions 1n
- relation o your client and the decisions were not made pursuant to any :
“delegation or authorisation under Section 69. If the decision had been - ¥
. m_madq,pursuan; to such delegation or authorisation then the Commission

* " would be required pursuant. to Section 34(5) to record the reasons for the ;
determinatjon'of.the\app1iéation. ‘

sl éapjfinq'nb:Féhufreﬁéﬁtffn the current Act for the Commission to record
'reaéonﬁ'for its decision. :However, T will continue to pursue that matter
with the Commission and investigate the possibility of requesting}an

: p‘tamendmegt_towtherlggis]g;igh" L

BN SR :
Yours faithfully, ' = = F

C J CAWLEY -, .. ey |

Re5ppn$ibﬁe'Léééi‘officér -}
Legal Aid Ltaison Committee

T o . s
B R R

Hdngyaubﬂkwnmdkg




FROM E.D.O0. FRAX 822677548 t12. 9.1991 15:26

. AC.N. 002880864

Environmental Defender’s O_ffice,- Lfd

Su!te 82. Uncoln House
" 280 Pift Street
Sydney 2000 Australia .

DX: 722 Sydney
Pag: EDO.

TEL (02) 261 3599
FAX: (02) 267 7548

FACSIMILE TRANSMISSION SHEET

Date: 'S/?(GL
T SohA AU Ve C | .

Number: . .
. - i \ . N
From: ' A/ . oo pa.)n.
Number of Pages Sent (incl. this page): 3’

If there are any Lransmission difficulties please telephone (02)
: 261-35%9¢9

_______ ol o o e 8 e S o o

m-:slsac'la::l )‘éb_u«; o
Do eF ot :mewj muf for

WW T lowenr k reeeveol
wﬁf%ﬂMw“-_ﬂ 7o e

p\ﬁ ) ,ﬁy gah—cf(k r/{M_/\-ye-J 4\3%7

“J‘L_.(JQJJ‘L-VQ ) .
R &.,oc.;
EDO

An Indapanasent public Intercs! fogal centta saac.lamrrp in @nvironman il iow



¥

. RO
.o I -

. 3ovd 3T e e s <n agn N OTTRA T T e
L -—:u—_ﬂ—zlﬂ-&um‘__ IY“JE‘\!.?-.'T‘! :;: M?:-_ - - -~ . y
E’TU.‘ Aty ":I- : * ’ o ~oT . ) . - ¢
-2 . : . - '
H c it AP.R ’%Law Society of New Scuth Wales ,
N ' ‘ ‘<. ACN.GRONOTH: - o _ “
1. Our Rof:  €JC:92/3/1C/827 » )
“ . . Fect ving 220 0304 ‘ ' -
| 3 1982
T .
'[,¢ . ‘aCidtes
| .
. l:._—dl" 5“‘; )
{ [ rafer 5 corraspandance of late 3997 1n rooeamo -
' 6 Dacember, 1991 fn thy ratter o Mr John o 1y . .
i! . _ Co.-::ission._ '
T T Unfortuns tely 1 e uradle o giva you good r1 v gut o v

reisad the ~itter on rusber of occasions with tr- -
1ast of tnose being on 18 Mirch, 1992,

' Bésfca11y I bav: boen fnfgread thit, once tha :pp' ¢ -

vas reforrd to 1t, o Commission madz 11} furt - ah e
did 5o havirg avail.bhle a1l materials Subattte: - g v

cpplication,

Unfortunstety, having regard % tha response to - te, [ . | tp .
pastition to as¢artain whether the Ca~{889cn acted Witrout any ¢ood g
propgar rocson in refusing atd in tho Koritags Courctl —_te.,. .o

+ 4 eortainly tgree with the co~monts in rotagioa ¢ HEPE
w ETTd11fa Aet proceadings it in the second °. - S-S
“ttter of 6 Dacurdor, 1991 in relation to the Lomiseipn 11en

daforring the d- Tsion for an application for aid ynt'! til L-oc adings
for which aid vas faught had been detormined.

While I ezn indigyte that tha mattors Rave Bezn ralscd wits the
Lorission, 1t reTins thot the Co—fssion Tts2'f nads %r: ¢ -fgigng in
r2lation %% your clent and the doctsions ware not 52¢2 duri.znt to anry
d2lee2tion or autharisation undar S2ctfon 69. If tra doc'sion had becn
€2 purzuant ¢ such ¢:'2gation or authorisation then tn. Comaigsion
would B2 required Ourii.rt 19 Section 34(5) to racord th: reasons for tws
diterination of the appligation.

I ¢zan fing no raguire=ant {n the currant Act for the Commissicr to racord
reasons for 1ts dacision. Howdver, 1 will continua o pursua that ratter
Wth the Comrission ing investigat: the Possibility of roquasting an
erandrant to the legi.'itlgn, -

Yours faithfully, \ y

CJ cAmEy . | :

Responsible Legal Officer B
Legal Afd Liaison Cormitten

-
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1. INTRODUCTION

AND SUMMARY

This report eramines the iepact of the 1982 -

Rainforest Decision on the far morth coast of NS,
with pacticular consideration of extravagaat claims
pade in a booklet titied 'Promises aad Realities’

(6ibds 1992), prepared fer the Forest Products
fesociation. :

The region coasidered incorporaies the Tueed,

Ricnaoad River and part of the Clarence River
valleys. This area is covered by the Forestry
Comaission's Urbeaville, Yurwillumbah, Casino West,
Grafton and Casimo Namageseat Areas. Only the first
four of these were affected by the Rainforest
Decision and are thus dealt with in detail in this
report.

' On the 26th October 1982 the NS¥ Government rteacted

to vears of public pressere from the community by
agreeing to traesfer 87 739 hectares of public land

" to the control of the ¥atiomal Parks and Wildlife

Service aad creating 1 825 ha of new Flora Reserves
(DE?P 1983 pp 16-17). fa the far north east of RSW
this involved the creation of the Murray Scrub Fiora
Reserve, Cambridge Platean Flora Reserve, Bundoozle
Flora Reserve, Nightcap National Park, Washpool
Kational Park amd & major ezpazsion of the Border
Ranges National Park.

Kine years after that decision there has deea 3
slight increase in timber fadustry employment withia
the region, in addition seme 209 to 300 jobs withia
the rtegion may have been created by tovrisa
associated with the new reservas. It is surprising
that with mil} closures and 2mdlgasations, reductions
i1 192033 eimed at achieviag sestainghle yields, the
econopic dowatarn of the eacrly é%'s and §0's 20 the
Yoss of resgurce #ithin ¥ashpool National Par< that
tisber Indusiry eaployaani has

dnilz o assessment of the sutput of 2ills witain the
rejion can be undertaken {dvs to the companies

refusal to divulge such information to the publis) it

would be unuseal, given the comstani employment
figures and presusably iascreased productivivy, if
outpat has not increased.

rezzizad 30 Busyani. .

There have been reductions in the volumes of hardwood
sawlogs being rcemoved from two (Murwilleabah and
Graften) of the four Forestry Cosmission Nanagement
dreas affected by the decision, thoagh these
reductions were foreshadewed before the Ralaforest
Decision and are primarily the resalt of pasi
overcatting. fn the Graften M4 this redoction has
appareatly been compensated for by allocations feom
other ¥anagement Areas and a reported resurgeace in
private property ltogging.

There is 2 peed for a detailed independent assessmeat
to deterzise the overall resource changes within the
Tegion.

"In the past 10 years the public have paid well over

a millfon doltars for the industry to remove-over a
sillien cobic metres of hardwood sawlogs and a
significant ¢uantity of other timber from public
forests in the four management areas. This timber
would aow be worth in the ovder of $35-40 million in
toyaliies and over 5200 million &s sawaill outpuf,

Quantifiable, but upaccounted, costs include damage
to commci! roads by logging Ytrecks.. The
pon-quaniifiable costs have iocleded loss of
wildlife, stream pollation, loss of topseil, reduced
witer yields, loss of natrients, loss of old-qrowth
forest, loss of wilderness and destabilisation of
écosystess.

the Rainforest Decision reserved the few larger
reanaats of oid-growth rainforest feft within the ¥i.
Warning regioa, which would otfarwise have aiready
been irreversibly degraded, aad part of the targest
stand of oid-growth raipforest asd wer eucalypt
forest left im %G#. These remnants of unzodified
=cre*‘ gre  priceless *’6‘30155 wharg  gatural

e hava bazn able to coatinne and {ro3 which
52 Can 333288 the iaracts of nap activitias upon
otner forasts. At least a few bits have bees left for
future generaticns to experiznce aad not sacrificed

5.
atis
for dubious and transient Einapcial returms.
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BRUCE WOOLF

BA LLB Dip URP

- ASSOCIATES:
BRIAN HILLMAN
LLB. Dip B Admin.

DATE 5th August 1991 . - .l - : ?Bi‘;;ggesLM;\AURA
: ) BEc.LLB, -

YOUR REF,

Mr J. Corkill
3 Albert Street
"FOREST LODGE NSW 2037

Dear John

CORKILL v THE HERITAGE COUNCIL@

I :advise that legal aid-to $5000.00 has been granted to date
subject to enquiry as to your. capacity and the capacity of
your supporters to make contribution.,  Please advise me on
this aspect. .

The application for expedition is listed before Stein J
on the 7th August 1991.

Yours sincerely,

Bruce Stephen Woolf



SUMARY OF ISSUES and FINDINGS
CORKILL vs HOPE, WEBSTER and OTHERS
CHAELUNDI STATE FOREST
HERITAGE PROTECTION ORDER

The Government has an unlawful policy of not applying the Heritage Act 1977 to the natural
environment (Judgment p.6.1-3; p.9.3)

This policy was refined by the Department of Planning adopting internal “Procedures” for
dealing with applications for heritage orders over the natural environment (p.6-7).

The Procedures were developed to give effect to a decision made by the previous Minister for
Planning David Hay, to limit the use of the Heritage Act to “built or cultural matters” (p.6.1)

The purpose of the Procedures was to redirect applications for the protection of the natural
environment made under the Heritage Act, to other mechanisms (p.7.5) so that natural heritage
orders would be “extremely rare”. (p.9.2)

The Procedures were developed without reference to the Members of the Heritage Council
(.7.9 - p.8.1), although they concerned the circumstances in which the Council would
recommend heritage orders. :

The Department of Planning services both the Minister and the Heritage Council .It has divided
loyalties, and there is a need for the Heritage Council to be serviced and advised by an
independent secretariat (p.8.1)

The Director of the Department of Planning, Ms Gabrielle Kibble, made the following
inaccurate and misleading statements in her submission to the Minister for Planning Mr Robert
Webster:
i) the Court had decided that compliance with the planning laws by a government
developer more than adequately deals with Heritage Act matters (p. 10.7)
ii) Mr Corkill’s application was an “invalid use of the Heritage Act” (p.16.7)

The Minister for Planning rejected Mr Corkill’s application for a stop work order at Chaelundi
by applying the unlawful policy. Mr Webster failed to have regard to the merits of the case. He
acted on inaccurate and misleading advice and on a policy which in effect suspended the
operation of the Heritage Act. (p.20 - 21)

The Director told the Minister for Planning that it was beyond the resources of the Heritage
Council and the Department of Planning to judge the technical validity of Mr Corkill’s claim
that logging Chaelundi would irreversibly damage its outstanding natural environmental values
(p.16.2-4)

The Chairman of the Heritage Council, Robert Hope QC, not only agreed with the misleading
submission to Mr Webster, but associated himself with the unlawful policy to refuse all
applications for natural heritage orders where Government authorities manage the natural
environment (p.19.5 - 20.1)

Th Forestry Commission is bound by section 170 of the Heritage Act to prepare a Register of
all areas under its control which are capable of conservation under the Heritage Act. Despite its
duty to do so, the Forestry Commission has failed to prepare any such Register (p.21.2)

If the Government wants to suspend the application of the Heritage Act to Government

agencies, or to the natural environment, it should amend the law, not adopt an inflexible policy
“to defeat the express provisions of the legislation” (p.21)

) ummary fm/amd /7 Crunse b appheat, J Corleill



IﬁGAL AID COMMISSION OF NSW

\ OUR REF: SY91R2877
p WLCI: DG(6)

YOUR REF:

. 17 September 1991 TEL: 2195 891

Mr J R Corkill
3 Albert Street
FOREST LODGE NSW 2037

Dear Mr Corkill
I enclose herewith a photocopy of a letter which I have today sent to your

solicitors.

Yours faithfully

W L CHARGE
for Director

Encl.

Incorporating The Australian Lega! Aid Office (NSW Branch}
DAKING HOUSE, 11-23 RAWSON PLACE, SYDNEY, NSW 2000.

PO BOX 47, RAILWAY SQUARE 2000. FAX: (02)218 5935. DX 5 SYDNEY.
TEL: (02)219 5000.



LECAL AID COMMISSION OF NSW

OUR REF: SY91R2877
p WLC:DG(6)
YOUR REF: BSW 3104/1

. 17 September 1991 TEL: 2195 891

Messrs Woolf Associates
Solicitors
DX 1556  SYDNEY

Dear Sir/#adam

'RE:' CORKILL -v~ FORESTRY COMMISSION OF NSW & OTHERS -
SECTION 99 PROCEEDINGS

At its meeting on Thursday, 12 September. 1991, the Commission considered
Mr Corkill’s application for 1legal aid 1in relation to the above
proceedings. It resolved that consideration of the application be
deferred.

I would appreciate it if you could keep me informed of developments in the
matter and provide a copy of the Judgment in due course.

I am arranging for a photocopy of this letter to be sent direct to your
client.

Yours faithfully

™. )
- W L CHARGE
for Director

Incorporating The Australian Legal Aid Office (NSW Branch)

DAKING HOUSE, 11-23 RAWSON PLACE, SYDONEY. NSW 2000.
PO 80X 47, RAILWAY SQUARE 2000. FAX: (02)219 5935. DX 5 SYDNEY.
TFt - 1191214 SnNn
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% WLC:SH(8)
v vour rer: BSW 3104/1
X
% TEL: 2195 891
S
00
>
- v, -+ Jfoctober 1991
© o 4
S
23,

M soricitors
DX 1556 SYDNEY

FACSIMILE: 223 3530

Dear Sirs

RE: CORKILL v FORESTRY COMMISSION OF NSW

I acknowledge receipt, on 23rd October 1991 of facsimile letter
dated 22nd October 1991, My previous, letter, dated
10th October 1991 was intended to inform you of the date of the
Commission meeting and to invite you to submit any material, in
addition to that already sent, which you considered re19vant.

I confirm that, following your telephone enquiry this morning, I
contacted your Office and in your absence, attempted to contact
you at Mr Tim Robertson’s Chambers.

I informed Mr Robertson that, at 1its meeting on Thursday
24th October 1991, the Commission resolved to make a conditional
lump sum grant of aid to Mr Corkill in relation to the Land &
Environment Court proceedings subject to a contribution of $1000
to be paid by Mr Corkill and involving the Commission in a
maximum gross expenditure of $10,000.

A formal Jletter setting out the terms of Legal Aid will be ;
despatched as quickly as possible.

The Commission resolved to defer consideration of the
;Fb Application For Legal Aid in relation to the Court of Appeal
proceedings.

I am arranging to forward this letter to you by facsimile
transmission.

Yours faithfully

W L CHARGE
FOR DIRECTOR

Incorporating The Australian Legal Aid Office (NSW Branch)
DAKING HOUSE, 11-23 RAWSON PLACE, SYONEY, NSW 2000.

PO BOX 47, RAILWAY SQUARE 2000. FAX: [02] 219 $935. DX5 SYDNEY.
TEL: {02) 219 5000.



SR

WITH COMPLIMENTS . .

JOHN CORKILL

WOOLF
ASSOCIATES
SOLICITORS

10ch Fl, 82 ELIZABETH STREET
SYDNEY NSW 2000
TELEPHONE (02) 221 8522
FACSIMILE (02) 223 3530

DX 1558 SYDNEY

For your information
For your approval
Please telephone us

Please acknowledge receipt

OO0 0 ®

Please sign and return to us
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LEGAL AID COMMISSION OF NSW
' OUR REF: SY91R2877 (ENV)

F 9 nep oy WLC:SH(6)
YOUR REFBSW 3121/1

TEL: 2195 89 1

Messrs Woolf & Associates
Solicitors
DX 1556 SYDNEY

Sent by Facsimile: 223 3530

Dear Sir/Madam

RE: JOHN_CORKILL v FORESTRY COMMISSION OF NSW

I acknowledge receipt of your letter dated 21st November and the
enclosure which accompanied it.

Your client’s application for legal aid in relation to the Court
of Appeal proceedings was considered by the Legal Aid Commission
at it’s last meeting. Additional information is requested from
you as to:- ' .

i) why legal aid <continues to be sought in view of the-
applicant’s success in the proceedings; and

ii) an estimate of your costs and disbursements in the matter.

The closing date for submission of material to the next
Commission meeting is 5pm on Tuesday 10th December 1991.
Accordingly, I am arranging for this letter to be sent to you by
facsimile transmission. .

Yours faithfully

-,

W L CHARGE
FOR DIRECTOR

DAKING HOUSE, 11-23 RAWSON PLACE, SYDNEY, NSW 2000.
PO BOX 47, RAILWAY SQUARE 2000. FAX: (02) 219 5935. DX5 SYDNEY.
TEL: (02) 219 5000.
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OUR R-EF BSHW '_3'12}-/ -1' ) o - SYDNEY NSW, 2000 - .
B .- e T : . TELEPHONE (02) 221 8522
" . S R .- " FACSIMILE (02) 223 3530
YOURRB=SY91R2877(ENV) o SR R Egdgiiﬁﬁﬁ}
~WLC: SH(6) S - '

BA LLB Dlp URP

- ASSOCIATES:

) " BRIAN HILLMAN .
R R AR SV e e e _BLB.S[;ipFB:;\dT\iR
..DATE . . . ‘o1 e t o .. . - .+ UipodeFrdes .
= .._1%?'1_’ -.”.‘399‘.5‘-‘??r AP T T EDVARD L MURA
~Mr W L Charge s S

Legal Ald Comm1551on of NSW

DX 5:

SYDNEY.-

_ Dear Sir~:

K CORKILL v FORESTRY COMMISSION OF, NSW
._COURT -OF APPEAL L

zWe refer to your letter of the 6th - December 1991

‘We'. adv;se as - follows 1n relatlon to the addltlonal
'_1nformatlon whlch you ' request--

-:lef..Why legal ald contlnues to be sought in’ v1ew of
' T,‘the appllcant s success in ‘the proceedlngs._q-

. T The Legal Ald Comm1531on members had -the opportunlty
Ly Mto consider our- cllent =K appllcatlon prlor to. 7 .
T TEL ;hearlng of the appeal and prior.to-the determlnatlon-
' of ‘the. appeal ‘The Comm1351on ‘members determlned
for". the Commlssion .8 -own' purposes,‘and without -
“'régard ‘to the éffect .on ‘the applicant, to defer
conSLderatlon ‘0of the application until after
‘determlnatlon of the appeal.. It is clear that
.dealing with an application in this way is totally
against the spirit and purpose of the_prov151on
of Legal -Aid, is unwarranted and unreasonable vis-
‘a~-vis an applicant and not a proper manner of '
uuconSLderlng an appllcatlon.

,¢G1ven the fallure by the Commission to- properly
-dlscharge its duty, we regard the Commission's
" question as.a further example. of the fallure of
. ‘the Commission members. to.: -appreciate’ that- they
.‘have falled to properly address the matter.
. 4
'”EIn any event legal a1d ms prov1ded to ‘80%. of f' ,
- solicitor cllent costs; Our.¢lient, ‘being. successful
':21n the. proceedlngs .is entitled. to recover his:
; taxed party party: costs from the respondent Legal
~ aid is.sought’ so that the appllcant is not,
'falllng his’ ablllty :to. pay,- his.. lawyers are not
1ob11ged to bear- the dlfference between the amount

1-



allowed on a taxation of party party costs and

the amount allowed by legal aid on solicitor client
«.. basis.
e

2. An estimate of costs and disbursements in the
" matter. -

We estimate costs and disbursements of the appeal

at $20,000.00 for solicitor, and two counsel.

You might note in this regard that the respondent

was represented by the. Solicitor General Mr Keith
Mason Q.C., Mr Malcolm Craig Q.C. and Mr J. Maston

of Counsel instructed by an officer of the State
Crown Solicitor and one or perhaps two legal officers
of the respondent.

We now request the Commission's early response to the
application for the grant of aid in the Court of Appeal
proceedings.

Yours faithfully,



WOOLF
ASSOCIATES
_SOLICITORS

OUR REBSW 3104/0 - o ’ T ) gmgsggr&gf?%ngsrnerr :
' I ' ‘ ' TELEPHONE (02) 221 8522 - )
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BRIAN HILLMAN
LLB. Dip B Admin. ~

DAf — S . R Dip § de Fr des Alf
R October 1991 . | : . ED\W\RDLMURA
B Ec, LLB,
Mr W. Charge

Legal RAid Comm1551on of NSW
Daking House .

Level 6, 11-23 Ravson Place
SYDNEY NSW 2000

Dear Slr

" CORKILL v FORESTRY:COMMISSION OF NSW - CHAELUNDI STATE FOREST
SECTION 39 PROCEEDINGS - NO. 40169/91

Ve refer to your letter of. 17 September, 1991,

’Clearly thls matter is one of 51gn1f1cance whlch meets the tests set out in the
latest guidelines 1ssued by the Legal Aid Comm1551on in respect of environmental
matters . . .

Ve have prov1ded the Comm1551on ‘with'all the 1nformat10n requested by you and
including a lengthy Memorandum of Advice from Mr T.F. Robertson of counsel.
" This sets out at length the’ factual and legal issues.

The case 1nvolves novel and 51gn1f1cant issues. of 'law. The case involves
potential harm to a unique area of the natural env1ronment of .the State
containing many species of animals recognised by experts as endangered or .
threatened and listed as such in Schedule 12 of the National Parks & Wildlife
Act. The case involves clear public interest as evidenced by ‘events in the
forest and recognltlon given to the area and circumstances by the National Parks
and Wildlife Serv1ce of NSW and State Pollutlon Control Comm1331on.

‘In view of the urgency of potent1a1 harm to the env1ronment it was necessary to
commence court proceedings for interim relief. At the request of the logging
companies and Forestry Comhission the Land and Env1ronment Court expedlted and
) heard the matter on a final basis. -

] In prev1ous app11cat10ns of this nature, an offlcer of the Legal aid Comm1351on
has approved aid or interim aid under- delegated authority. In previous
applications the matter has been referred urgently to the Environmental

Consultatlve Committee for review and determination. Whereé that has’ occurred in.

‘every case in which we have been involved, the Committee's dec151on has been
" accepted and notlfled to us as the grant of aid. ' -

This appllcatlon 1nv01ves issues and. 51gn1f1cance of even greater merlt and
importance than prev1ous applications.
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ﬁotwithstanding all of the above matters, you advised thaf You would not deal

with the application under delegated authority but woulgd refer the application

to the Commission members for determination.

you yet advised that this application would still have to await the new
appointment. This is notwithstanding the urgency and significance of the
matter. .

In the meantime, we kept you apprised of évents in the Court and finally that
the hearing of the case had been completed.

After new Commissioners were appointed to the Commission, this matter came
before the Commission members. We understand that the only two environmental
matters referred to the full Commission for decision were this case and another

or influence to properly consider and determine applications. Where the
opportunity is available, as it clearly was in thig application the Commission
by its members or officers ought to assist an applicant to know of his or her
position prior to hearing of the proceedings or completion of the hearing of the
proceedings and before judgement is given.

We have as mentioned above, provided you with all the material the Commission
has requested to be provided and with Counsel's advice.

of legal aid.

As you may be avare, Judgment has now been givén in the proceedings and our
client has been successful. As requested, we enclose & copy of the Judgment.

We are informed 3 appeal has been lodged and the appellant is seeking expedition
of the appeal. We now reéquest that the application for aid be considered as a
matter of great urgency with a view to the earliest grant of aid.

“Yours faithfully

AN——

8-8- 91
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Legal Aid Cohmission
of NSW
DX 5

SYDNEY . ‘BY FACSIMILE: 219 5906

Dear Sir

J.R. CORKILL - HERITAGE ACT PROCEEDINGS
_ LAND & ENVIRONMENT COURT NO. 40157 OF 1991

We note that in thls matter appllcatlon was made as a matter of urgency on 1
August 1991. Included .with the application was--a lengthy advice from Mr T.F.

. Robertson and Mr M. Anderson 'in respect of the application. We also advised you
that in view of 'the urgency of the matter an appllcatlon in the Land and
Env1ronment Court was being filed immediately.

On 2 August 1991 you telephoned us. to inform us . that as it happened the
Environmental Review Committee met on 1 August 1991 and was able to give
preliminary consideration to the application. The Commlttee recommended aid up
.to §5000. 00 for 1njunct10n but ‘on’ the ba51s that there be enqulry whether there
would be a contribution ﬁorthcomlng from Mr Corklll

In previous appllcatlons for aid which we have made to the Commlss1on where we
have been advised by you that ‘the Committee has recommended aid, it has always.
been the' case that this meant that aid had been granted. We understood that this
was the case 1n respect of this appllcatlon.

However on 8 August 1991 Mr Terry Murphy, the Senior A551stant Dlrector of the
Commission telephoned us to say that in fact he had decided to refer the matter
to-the Comnission. No reason was given for this dec151on "By your later
correspondence. {21 August 1991) you advised “that in fact the question of whether -
formal -grant of aid was to be made would be decided by the Legal Aid Commission
1tse1f Wthh wags to meet on 29 August 1991.

As set out in.the lengthy Memorandum of Advice. from counsel this matter is
clearly one of.significance both in ¥elation to environmental issues, legal

issues and public interest. In our respectful submission this aspect is beyond
question.

In prev1ous appllcatlons of thls nature by this appllcant and other appllcants
in which we have been involved, the Commission through its officers have .
recognised the importahce énd_urgency of matters. Under delegated authority -

ce /2



interim grants of aid have been made. Where the Environmental Consultative
‘Committee has made a recommendation, such recommendations have been universally
dimplemented.

In our respectful submission the within application complies with the latest
guidelines provided by the Comnission in relation to grants of legal aid in
environmental matters. Indeed the subject matter of this application should have
given the matter high priority in respect of applications for aid in
environmental matters. _ .

You advised us by letter of 17 September 1991 that the Leéal Aid Commission
resolved on 12 September 1991 to refuse the application in relation to this
matter. '

In response to our request for reasons for such refusal you advised by letter of
18 September 1991 that the Commission provided no reasons for its decision. You
advised that there is no right of appeal from the Commission's decision.

We note that of all the environmental matters, it' is this matter and another
matter of application by Mr Corkill which were referred to the Commission for
decision. We have written separately in relation to the other matter.

In the above circumstances, it appears in our respectful submission that the
Commission has failed to properly deal with this application.

We repeat our request for reasons for refusal of aid.

. If the Commission has considered other legal opinion we request that vou provide
us with a copy of that opinion.

Yours faithfully
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LEGAL AID COMMISSION OF NSW

oURREF;: 91/0115

p 1 i JUL ’99’ YOUR REF:
®

MR:GD:NL

TEL: 2195 917

8 July 1991

Mr woolf

Hiliman & Woolf
Solicitors

DX 10263

SYDNEY STOCK EXCHANGE

Dear Mr Woolf

Re: Legal Aid Environmental Policy

At the Commission meeting of 27 June, Commissioners
resolved to adopt a range of policies to be applied in
determining applications for 1egal aid in matters in the
Land and Environment Court, I attach a copy of those
policies.

Yours faithfully

VLLﬁAJv ‘ZiC4N5LQJ\J '

M. RICHARDSON
Director

(attach)

§10115

tncorporating The Australian Legal Aid Office (NSW Branch)
DanING ffOUSE, 11-23 RAWSON PLACE, SYDREY, NSW 2000.
- wwA ol AAILWAY SQUARE 2000. FAX: (02] 219 3335, DX5 SYDNEY.



AVATLABTLITY.QOF LEGAL AID FOR_ENVIRONMENTAL
MATTERS IN THE LAND AND ENVIRONMENT
COURT AND ON APPEAL THEREFROM

GUIDELINES

LEGAL AID IS AVAILABLE FOR ENVIRONMENTAL MATTERS IN THE
LAND AND ENVIRONMENT COURT AND ON APPEAL THEREFROM
SUBJECT TO THE MERIT TEST, MEANS TEST AND THE FOLLOWING
GUIDELINES:

(1) LEGAL AID IS ONLY AVAILABLE FOR MATTERS COMING
WITHIN CLASS 1 AND CLASS 4 OF THE LAND AND
ENVIRONMENT COURT ACT 1979.

(ITI} LEGAL AID IS NOT AVAILABLE FOR PROCEEDINGS COMING
WITHIN CLASSES 2, 3 AND 5 OF THAT ACT.

(III) LEGAL AID IS ONLY AVAILABLE FOR PROCEEDINGS
. PROPQSED TO BE CONDUCTED 1IN THE LAND AND
CHVIRONMENT COURT 2EFORE A JUDGE.

LEGAL AID IS AVAILABLE FOR ENVIRONMENTAL MATTERS WHERE
THERE IS A  SUBSTANTIAL PUBLIC INTEREST AT STAKE
MERITING ASSISTANCE.

IN DECIDING WHETHER THERE IS A SUBSTANTIAL PUBLIC

INTEREST AT STAKE, REGARD SHOULD BE HAD TO AT LEAST THE

FOLLOWING:

. WHETHER OR NOT THE ACTIVITY, OR PROPOSED
UNDERTAKING IS LIKELY TO HAVE A SIGNIFICANT IMPACT
ON THE ENVIRONMENT IN NSW OR TO:+ SUBSTANTIALLY
AFFECT PUBLIC USE, OR ENJOYMENT oF THAT
ENVIRONMENT.

. THE SCARCITY OF THE PARTICULAR ATTRIBUTE(S) OF THAT
ENVIRONMENT.

THE VALUE OF THAT ENVIRONMENT TO THE COMMUNITY OF
NSW.

COMMUNITY INTERESTS THAT MAY BE AFFECTED INCLUDING
THE IMPACT ON THE SOCIAL AND CULTURAL NEEDS OF THE
COMMUNITY.

THE PROJECTED PUBLIC ECONOMIC BENEFIT OF THE
ACTIVITY OR PROPOSED UNDERTAKING. :

THE OVERALL BENEFITS WHICH MAY FLOW TO THE
COMMUNITY INCLUDING EMPLOYMENT, COMMUNITY SERVICES
AND SOCIAL INFRASTRUCTURE.



(A)

{B)

(C)

(D)

(E)

IN DECIDING WHETHER OR NOT TO GRANT LEGAL AID
CONSIDERATION MUST BE HAD TO THE LIKELY COST TO THE
COMMISSION OF THE PROCEEDINGS.

APPLICANTS FOR LEGAL AID AND LEGALLY ASSISTED PERSONS
CR GROUPS SHOULD, IN APPROPRIATE CASES, BE REQUIRED TO
PURSUE SETTLEMENT OF THE MATTER B8Y MEDIATION OR
NEGOTIATION.

WHERE THE APPLICATION FOR LEGAL 'ASSISTANCE CONCERNS
ENVIRONMENTAL MATTERS WHICH FALL WITHIN GUIDELINES
20-24 INCLUSIVE, SET FORTH IN THE GUIDELINES FOR THE
PROVISION OF LEGAL O©OR FINANCIAL ASSISTANCE BY THE
COMMONWEALTH OTHER THAN UNDER THE' CONCILIATION AND
ARBITRATION ACT, PUBLISHED BY THE ATTORNEY-GENERAL'S
DEPARTMENT IN 1889 THEN THE APPLICATION SHOULD BE
REFERRED TO THE COMMONWEALTH ATTORNEY-GENERAL FOR
DETERMINATION IN ACCORDANCE WITH THE COMMONWEALTH'’S
GUIDELINES. FOR LEGAL AID IN ENVIRONMENTAL MATTERS.

MEANS TEST

THE MEANS TEST TO BE APPLIED TO AN INDIVIDUAL APPLICANT
SEEKING LEGAL AID FOR AN ENVIRONMENTAL MATTER IS MEANS
TEST "A".

WHERE THE APFPLICANT SEEKING LEGAL AID FOR AN
ENVIRONMENTAL MATTER IS A GROUP OR REPRESENTS A GROUP
THEN THE MEANS TO BE CONSIDERED ARE THE MEANS OF THE
GROUP.

IN CONSIDERING THE MEANS OF THE APPLICANT/GROUP, REGARD
SHOULD BE HAD TO THE FINANCIAL SUPPORT THAT WOULD BE
AVAILABLE FROM THOSE MEMBERS OF THE COMMUNITY WHO WOULD
BE LIKELY TO SUPPORT THE AIMS OF THE GROUP IN THE
MATTER FOR WHICH AID IS SOQUGHT.

IN CONSIDERING THE MEANS OF THE APPLICANT/GROUP REGARD
SHOULD ALSO BE HAD TO THE APPLICANT’S ABILITY TO AFFORD
THE COST OF THE LEGAL PROCEEDINGS HAVING REGARD TO
HIS/HER ASSETS OR THEIR GENERAL ASSETS.

CONTRIBUTIONS ARE TO BE ASSESSED HAVING REGARD TO THE
AVATLABLE FINANCIAL RESOURCES OF THE APPLICANT/GROUP.

IN APPROPRIATE CASES, LUMP SUM GRANTS SHOULD BE
CONSIDERED.
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DEFINITION OF ENVIRONMENTAL MATTERS

ENVIRONMENTAL MATTERS INCLUDE BUT ARE NOT LIMITED TO
ANY ACTIVITY WHICH COULD SIGNIFICANTLY:

DIMINISH THE VISUAL, RECREATIONAL, SCIENTIFIC OR
OTHER QUALITY OF THE ENVIRONMENT;

. ENDANGER ANY SPECIES OF FAUNA CR FLORA;

. CAUSE RISK TC THE HEALTH AND SAFETY OF THE
ENVIRONMENT ;

CAUSE POLLUTION TO THE ENVIRONMENT;

CAUSE ANY ENVIRONMENTAL PROBLEMS ASSOCIATED WITH
THE DISPOSAL OF WASTE. '
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OURREF: SY91R2719
WLC:DG(6)
YOUR REF: BSW 3103/1

£ ® 17&5ptember 1991 - TEL: 2195 891

Messrs Woolf Associates
Solicitors
DX 1556  SYDNEY

Dear Sir/Madam

RE: J R CORKILL - HERITAGE ACT PROCEEDINGS

At its meeting on Thursday, 12 September 1991, the Legal Aid Commission
resclved to refuse Mr Corkill’s application for legal aid in relation to
the aboye proceedings.

I confirm that this decision was communicated to you by telephone on
Friday, 13 September 1961,

I have arranged for a photocopy of this letter to be sent direct to your
client.

Yours faithfully '

W L CHARGE
for Director

Incorporating The Australian Legal Aid Qffice (NSW Branch)

DAKING HOUSE, 11-23 RAWSON PLACE, SYDNEY, NSW 2000.
PQ BOX 47, RAILWAY SQUARE 2000, FAX: (02)219 '5935. DX 5 SYDNEY
TEL: (02)219 5000. ;

Arpam wrmsrn e




- ; ne 1991 -
; v of New es YA AR 170 Phitlip Street,
The Law Society of New South Wales 1 70 hitp S,

Our Ref:  DdeC:CJC:91/17/198] Tole AATA068 CARSDE.
Direct Line 220 0308 : Eﬁigéﬁf
X 362 Svdney
Your Ref: BSW:3017/01 WA
: S +Ad
15 August, 1991 i i
At A
ﬁ‘,%'“ég\

Woolf Associates
Solicitors

DX 1556

SYDNEY

Dear Sir,

-GOVERNMENT INTERFERENCE IN THE QPERATION OF LEGAL AID

I acknowledge receipt of your letter of 6 August, 1991 wherein you express
your concern regarding reports of a direction given by the Attorney
General to the Legal Aid Commission in relation to expenditure in Land and
Environment Court matters.

The comments attributed to the Attorney General in relation to this matter
and other aspects of legal aid funding were certainly of concern to the
Society, particularly in relation to a proposed reduction of funding to
the Commission. '

The Society responded to the reports and officers of the Society received
coverage on a number of media outlets expressing our concerns regarding
any budgetary cuts. In particular it was stressed that, while the
Government might be empowered to determine budgetary allocations, it is a
matter of utmost necessity that Government be not able to dictate to the
Legal Aid Commission regarding the areas in which the Commission, as an
independent statutory body, determines to distribute those funds.

The Government has appointed a ministerial advisory committee to look at
tighter legal aid guidelines in the environmental law area and there is
nothing to prevent the Government advising the Commission of its views.
The Director of the Commission is a Councillor of this Society and if
there is any question raised regarding the independence of the Commission
he will have our support. You may have seen that the Attorney General
canvassed the possibility of a proposed $2.9 million cut in budget being
supplemented by an increase in funds allocated to the Legal Aid Commission
from the Law Society Solicitors' Trust Account Fund.

Whether such funding will be available is a matter for the Trustees of the
Fund.

om0 Solicitors

Helping you is their practice



ety iew S 170 Phillip Street,
The Law Society of New South Wales Sydney NOW 2000
Telephone {02) 220 0333
Telex AA73063 LAWSOC.
-2 - Fax 231 5509
DX 362 Sydney
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You can be assured that the Society will challenge any attempt by the
Government to direct or interfere with the operation of the Commission.
The Society will not be backward in taking issue with Government regarding
the adequacy of funding for legal aid in New South Wales.

I thank you for taking the interest to write.
Yours faithfully,
7 : :

DAVID de CARVALHC s
President

ME: 5727/MB 50’&7'{@5

Helping you is their practice

2
i



T - ‘ OURREF: SYS1R2719
WwLC:DG(8)
YOUR REF: BSW 3103/1

- 19 September 991 ’ TEL: 2105 891

Mpssrs Woolf Associate
Splicitors '
A Df( 1666  SYDNEY

|

Dar 81r/Madam

RE: R ILL -~ HERI A ROCE as

I |acknowledge raceipt today of facsimile letter dated 18 September 1991.

:My telephone conversation with you was confirmed by letter dated
i 17 Septembar 1991 which I trust that you have, by now, received.

In its resolution, the Legal Aid Commissian provided no reasons for its
dacision to refuse the application for legal aid. _

iThe Commission had available to it all material submitted in support of
ithe application for Tlegal aid, including the joint memorandum of Counsel
|d ed 31 July 1991 which accompanied your letter to me dated 1 August
1991, '

Whan the Commission dalegates ths exercise of any of its functions,
pursuant to Section 69 of the Legal Aid Commission Act, certain rights of
appeal to the Legal Aid Review Committee exist. Howaver, no such appeal
ripht exists in relation to decisions of the Legal Aid Commission 1tss]f.

iThe  fact that the Environmental Consultative Committee had made a
repommendation that a lump sum grant of legal ald be made was included in
ith material available to the Commission at {1ts meeting.

iIn| view of your request for an early response, I am sending this letter to
you by facsimile transmission,
|

Yours faithfully

W U CHARGE
Ton Director

JAKING (HOUSE, 11-23 RAWSON PLACE, SYDNEY, NBW 2000.
0 BOX '{.9 Hs llaVoJA’{ BQUARE 2000. FAX: (02)210 8835. DX 8 SYDNEY.

ncorporal::g The Australlan Laga! Ald Office (NSW Branch)
rEL:qqzl

—————— e i e g EA AadekAidbedd  F S s oeme m—— - e e m s —————— . vt b e o




S T WO OLE
S IR e ASSOCIATES.

ﬂ .. ... ' SOLICITORS
) OURR ”BSW 3103/1 L e e S 10tk F; SZELIZABETHSTREET

- - . . vSYDNEYNSWZOOO
' "" T v ' L B TELEPHONE (02) 221 8522 .

SY 91R2719(MB) ‘ L - ‘. . . '. " .FACSIMILE {02) 273 3530

DX 1556 SYDNEY.
YOUR REF WLC DG( [ ) BRUCE WOOLF .

" BALLBDip URP
'.ASSOCIATES: o
"BRIAN HILLMAN. .-
I - . ) LLB. Dip B Admin. .
DATE . . o Sl ‘ : . Dip 5 de Fr des Afl
' 718th September 1991 - | - - : EDWARD L. MURA
: . B B A - . T e . ’ B Ec. LLB.

T

.:ffLegal Ald Commlss1on of NSW Coe o :;"ff.x.v“
. DX 5 e . S RN
LﬁYDNEY; :

-CORKILL v HOPE"§ WEBSTER - .
CHAELUNDT STATE FOREST

) ?We refer to telephone COnversatlon on 9th September 1991
.~ when- you informed us that the- Legal Aid Commlss1on had
- refused the grant of- ald

;We request your earllest wrltten adv1ces as to the refusal
Iand reasons for refusal

'.1Could you . also please adv1se whether the Commmss¢on took

~any 1ndependant adv1ce from Counsel or otherwzse 1n relatlon
'ato thlS matter.'

‘{_Please also 1nform us of rlghts of rev1ew of the 1n1t1al
:pdec1510n for refusal . . -

.We also record your earller advmces that the Env1ronmenta1
.ﬁVCommlttee -of /the.'Commission- had recommended an 1n1t1al -
‘.'grant of $5000 00 in relatlon to the matter.

-

‘We request your earllest response._ T 'f.‘Qﬁ

A

‘Yours falthfully,
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AS AT 4 SEPTEMBER, 1991

AIRMAN: [Sec. 8(1)(a)] .

Mr Brian W Rayment QC

10 Selborne Chambers
. 174 Phillip.Street

SYONEY NSW 2000

DX 375 SYDNEY

Telephone: 232 5112
Faxt: 235 3235

OMMISSIONERS | . - LTYERNATES

Mr MarkRichardson, . Hr Terry Murphy _
Director, £ 4(’.. Shp—liodbabant Director
“‘Legal Aid Commission of NSU, J Legal Aid Commission of NSU
Level 7, DaWing House, . Lével 7 Daking House

. 11-23 Rawson Place
.SYDNEY 2000

DX 5 SYDNEY DX S SYDNEY

Telephone: Telephonet 219 $930 -
Fax: 219 5806 . .- Faxs 219 5806

SYDNEY - 200

Representing the NSW Attorney General: CSec.8(1)(b) ]

fir James Duyer, :
Messrs Allen Allen & Hemsley
Solicitors, _

Level 46 MLC Centre,

19-29 tartin Place,

SYONEY 2000

DX 105 SYDNEY

Telephone: 229 8765
Faxs : 233 7022

_B_gpres tgtlve of Conguner & Communxty Welfare lnteceggs
CSec.8(1)(f))] . ,

Hs Robyn Sexton
ng

8 SYD~EY
Talephone: 398 6366
Fax: 7 399 6683

'+z MLm(, b Rd
l‘l wal 20‘3
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Nominated by the Law Society of NSHW? [Sec.8(1)(d)]

Mr Richard U Gulley,
Gulley, Helene & Bullock, . . : .
_State Bank Building, ‘ : ]
239 Church Street, . .

PARRAMATTA 2150

DX 8237 PARRAMATTA

Telephone! 635 1944
Fax? 891.2254

._'_.'-_‘..‘-_ &’:"‘i }.-.'

*CSec.8(1)¢(c¥Y ¢

3
]
1~

Me Paul Webb, OC, -
10th Floor, Wentworth Chambers,
. 180 Phillip Street,
QYDNEY 2000 :
DX 396 SYDNEY
. Telephone! 233 1380

Faxt 221 3724

ated . | i [Sec.8(1)(e)]
Mr Kevin Scott, T s
Federal Secretary,. . . o L

Commonwealth Bank Officers , _ ! ?
~ Association, R .

Level 7, 8 Quay Street,

SYDNEY 2000

Telephone: 281 6211
Direct Line: 281 6226
Fax: ' 281 6240

ecentative of Bodies #roviding;ggmmunitz Legal Services?’
[(Sec.8(1)(g)] o ' R
Mr Simon Rice,

c¢/- Kingsford Legal Centfe:
DX 1328 SYDNEY

Telephone: 398 6366°
Fax: - 399 6683
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Nominated by the Commopnwealth Attorney General:

[(Sec.8(1)(bi)]
Mr Shawn Gath

Tate,
"Room M.540 ParWjament House

CANBERRA  ACT

-Telephone: (062) 77 0‘
"~ Fax: (062) 73 4134

Mr Stephen Norrish, QC,
Level 11 Forbes Chambers
185 Elizabeth Street
SYDNEY 'NSW 2000

- DX 453 SYDNEY

Affairs, Senator the

- Mr JameS'Gracie

Garfield Baruwick Chaﬁbers

. 11753 Martin Place

SYDNEY 2000

DX 735 SYDNEY

Telephonet 232 2001
Faxi 221 8006

Ms Megan Pitt

Deputy Director Legal Services

- Australian Govt. Solicitors
‘Government Branch

9th Floor, St James Centre
111 Elizabeth Street

SYONEY 2000
: . - | . ‘GPO Box ‘2727, SYONEY 2001
i : . DX 379 SYONEY
a Telephone: 390 7777 Telephone: 581 7445
581 7650

Fax: 261 4600 . o Fax:

NOliver Winder o
| %.. of 134 Ad L Fandly Servias
A Floor, 5’3‘- | /‘{a«se

(v M"”"' Corenit isl:)“ St
- DARTN At 2600

b\ Tac\dstbalst
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5 July, 1991

3 SREY o . BN
v ‘ : S S . C
Mr Mark Richardson ° Y o X | I
Director AR ﬂ'ﬁﬁ. . * r
Legal Aid Commxssxon of NSW ‘iET;' b \ \
PO Box 47 . 7 SRIRI 3¢ ! X
RATLWAY SQUARE NSW 2000 B | .
,.t RO X I
Dear Mr Richardson £ AR ' h. P ‘
I, " 5.. ! .
"I write to advise yod: 'that the Govériment has established t

a2 Ministerial Advisory Committee: on’‘the use of legal aid.
in environmental matters. The’ Cohmnittee is comprised of
the Hon J P Hannaford, MLC, Minister for Health and
‘Community Services, fhe Hon T:J Moorg, MP, Minister for
the Environment and the Hon R J Webster, MLC, Minigter !
for Planning and MzniSter for Energy. "

'As you are aware, the Expenditure Review Committee has
identified, this area 'of legal aid for savings of $500,000
per annum. I am confident that the advice of the
‘Ministerial Advigory!Committee will assist the Legal Aid

" .Commission in realising these sav;ngs. . SR
Yours faithfuldy i , "f‘f .
) ' . T ;.‘; ‘: l
EN e
{ Y t:,f_
PETER COLLINS, MP i} il ‘
Attorney General. ;3 -qi;w
c I HR
‘, ‘ ?l “ ! -
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LEGAL AID COMMISSION OF NSW

e 7/
OUR REF; SYO1R2719
ﬂ WLC:DG(6)

YOUR REF:

. 17 September 1991 TEL: 2195 891

Mr J R Corkill
3 Albert Street
FOREST LODGE NSW 2037

Dear Mr Corkill

I enclose herewith a photocopy of a letter which I have today sent to your
solicitors.

Yours faithfully

W L CHARGE
for Director

Encl.

Incorporating The Australian Legal Aid Otfice (NSW Branch}

DAKING HOUSE, 11-23 RAWSON PLACE, SYDNEY, NSW 2000.

PO BOX 47, RAILWAY SQUARE 2000. FAX: (02)219 5935. DX 5 SYDNEY.
TEL: (02)218 5000.



LEGAL AID COMMISSION OF NSW
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OURREF: SY91R271S
WLC:DG(6)
YOUR REF: BSW 3103/1

. 17 September 1991 TEL: 2195 891

Messrs Woolf Associates
Solicitors
DX 1556  SYDNEY

Uear $ir/Madam

RE: J R CORKILL — HERITAGE ACT PROCEEDINGS

At its meeting on Thursday, 12 September 1991, the Legal Aid Commission.
resolved to refuse Mr Corkill’'s application for legal aid in relation to
the above proceedings.

I confirm that this decision was communicated to you by telephone on
Friday, 13 September 1991.

1 have arranged for a photocopy of this letter to be sent direct to your
client.

Yours faithfully

W L CHARGE
for Director

Incorporating The Australian Legal Aid Office (NSW Branch)

DAKING HCUSE, 11-23 RAWSON PLACE, SYDNEY, NSW 2000.
PO BOX 47, RAILWAY SQUARE 2000. FAX: (02)219 5935. DX 5 SYDNEY.
TEL: 102V219 5000.



LAW REFORM COMMISSION

LEVEL {2, 189-193 KENT 5T, SYDNEY 2000, NEW SQUTH WALES. AUSTRALIA
GPO BOX 5199, SYDNEY 1001, NEW SOUTH WALES. AUSTRALIA
TELEPHONE: (02) 252 3855  FAX:{(02) 2471034  DX1227 SYDNEY

NEW SOUTH WALES

' T WNTD O

12 November 1991 Passop TS ™

- Tim § MADS

RRTE I o

: T.

Ms Elisabeth Kirkby WaS TS
Australian Democrats l . \\
Care of Parliament House - O
Macquarie Street eﬁ ) S V\
SYDNEY 2000 | P DN

. ’ 0.
dewr e Mty E‘O(\\OW‘)

ENVIRONMENTAL LAW REFERENCE

The Commission has recently received a reference from the Attorney General to inquire into and
review the methods of enforcing environmental laws and orders. A copy of the terms of reference
are attached for your information.

The Commission proposes publishing an Issues Paper early in 1992 and a more detailed Discussion
Paper later in the year. There will be extensive consultation on both these publications.

In preparing the [ssues Paper, the Commission is keen to receive preliminary comments on the
terms of reference. In addition, we would be pleased to receive any material that you feel may be of
assistance to us. Our aim is to avoid unnecessary duplication of work and to receive submissions as
soon as possible from persons with expertise in this area. We would be interested in meeting with
you to discuss your particular concemns and areas of interest. :

I will ensure you are kept informed of progress on the reference.

Yours sincerely,

St BT

Peter Hennessy
Executive Director




ENVIRONMENTAL LAW REFERENCE

Pursuant to section 10 of the Law Reform Commission Act 1967, The Attorncy General referred the
following matters to the Law Reform Commisssion for inquiry and report by 30 December 1993:

N V) the use of civil processes and remedies as a means of enforcing envﬁoumental laws;

(i) the law of standing in its application to environmental laws and the enforcement of
court orders;

(i) the use of modem conflict resolution techniques to resolve disputes relating to the
environment; and

(iv)  any incidental matter.

In undertaking work on this reference, the Commission will have regard to the desirability of
uniformity of the laws of the States and Teritories in the area of environmental protection.

PHOOAS/18.10.91 =t
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LEGAL AID COMMISSION OF NSW S

Cardeitd w2 PEP
25 September 1991 OURREF: WLC:MRW(6)
. SY9183255
YOUR REF:

TEL: 2195 891

Mr J R Corkill
3 Albert Street
FOREST LODGE NSwW 2037

Dear Mr Corkill

RE: YOUR APPLICATION FOR LEGAL AID

Pursuant to Section 34 of the Legal Ajd Commission Act 1979, I enclose, for
your information, a copy of a 1letter which I have today sent to your
solicitors.

Your attention is drawn to the provisions of Section 56 of the Legal Aid
Commission Act which enables you to appeal to the Legal Aid Review Committee
if dissatisfied with any determination referred to in the enclosed letter.

Any such appeal must be in writing and must be in lodged with the Commissicn
within a period of 28 days from the date of receipt by you of this letter.

Yours faithfully

W L CHARGE

FOR_DIRECTOR

Enc

Incorporating The Australian Legal Aid Office (NSW Branch)

DAKING HOUSE, 11-23 RAWSON PLACE, SYDNEY, NSW 2000,

PO BOX 47, RAILWAY SQUARE 2000. FAX: (02)219 5935. DX 5 SYDNEY.
TEL: (02)219 5000.



LEGAL AID COMMISSION OF NSW

25 September 1991 OURREF: WLC:MRW(6)
p SY9183255
YOURREF: BSW 2475/0

. TEL: 2195 891

Messrs Woolf Associates
Solicitors
DX 1556 SYDNEY

Dear Sir/Madam

JO BERT CORK

I acknowledge receipt of letter dated 17 Septambsr 1991 and the application
for legal aid and verification of financial circumstances which accompanied
1-t L]

I confirm that I have already communicated to Mr Woolf the fact that legal
aid will be refused in this matter because of your clients financial
circumstances.

It has been determined that the application be refused as the applicant fails
to satisfy the Commission’s means test guidelines.

Your attention is drawn to Section 56 of the Act which enables your client to
appeal to the Legal Ai1d Review Committee if dissatisfied with the
determination referred to herein provided that such appeal is lodged with the
Commission 1in writing within a period of 28 days after the date on which the
notice of the determination was brought to your client’s attention. Your
attention is also drawn to Section 57 of that Act which provides for the
adjournment of proceedings by a court or Tribunal pending determination of an
appea) by the Legal Aid Review Committee.

In accordance with the provisions of Section 34(2) of that Act a copy of this
tetter 1s being sent to your client.

Yours faithfully

W L CHARGE
EOR DIRECTOR

Incerporating The Australlan Legal Aig Office (NSW Branch)
NRAKINE MOLIBE 11.21 RAWESOMN PLACE. SYDNEY, NBW 2000,



