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The Attorney General has asked me to reply to your letter 
concerning the availability of legal aid in environmental 
matters. 

Contrary to the Council's understanding, the Legal Aid Commission 
has not been directed to cut legal aid funding in environmental 
matters. The Legal Aid Commission has been asked to make savings 
in line with budget measures being taken across the entire public 
sector. The Commission is expected to achieve savings of $2.9 
million. However, discussions have been held with the Law 
Society to ensure that any shortfall in funds for legal aid will 
be met from the Statutory. Interest Account which comprises 
interest from solicitors' trust account moneys deposited with the 
Law Society. The net effect will be that the current level of 
funding for legal aid will remain unchanged. 

Earlier this year a Ministerial Advisory Committee was 
established to investigate the use of legal aid in environmental 
matters. The Committee has now examined the maximum use that can 
be made of the limited legal aid money available in order to 
ensure the fair allocation of aid resources between competing 
areas of demand for legal aid services, and has recommended that 
there be no change in present levels of funding in environmental 
matters. I support the Committee's decision. 

I also note that the Commission has reviewed its policies 
relating to the availability of legal aid for environmental 
matters and adopted comprehensive new policies which have applied 
since 1 July 1991. 
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The new policies ensure the continued availability of legal aid 
for environmental matters subject to the Commission's merit test, 
means test and certain guidelines. The guidelines include 
factors that are taken into account in determining whether or not 
legal aid should be made available such as the existence of a 
substantial public interest, the likely cost to the Commission of 
the proceedings and the availability of financial support from 
those members of the community who would be likely to support the 
aims of a group seeking a grant of aid. 

Yours faithfully 

LV 

for Director General 
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EXECUTIVE SUMMARY 

In environmental issues, there is serious inequality in access to justice between private or 

government interests and persons or groups seeking to protect the public interest. Private 

or government interests are well cesourceci and have access to legal advice and 

tepresentation whilst protectors of the public interest have no or limited access to legal 

advice and representation. 

The effect of this imbalance on decision making is that so!utions. to environmental 
problems do not feflect detailed consideralion of all interests and are predestined to be 

inadequate. 

The government should implement three reforms to begin to address this imbalance. They 

are - 

1. 	THE ESTABLISHMENT OF.ENVIRONMENTAL DEFENDER'S OFFICES 

1.1 	NEED 

Environmental Defender's Offices perform three functions - legal advice and litigation, 

law reform and community legal education in public intereM environmenta! law. 

The NSW EDO is the only full time office in Australia. Other states and territories have 
no or very liniited access to these services. 

Inquiries received by existing offices show that the community has a changing expectation 

about its role in environmental protection as a result of the increasing seriousness of 
environmental problems and initiatives to implement the principles, of ecologically 
sustainable development. The community is demanding greater involvement in 

environmental decision making. 

These dçmands are Icading to the crcitiô'n of new rights and responsibilities in 
envirQnmental 'laws. 

There is significant unmet need for legal advicc and community 'education about rights of 
the public to participate in decision making processes and for the. on-going formulation of 
participatory environmental laws. 

There is a need For EDOs in all states and territories and mit only in sonic states. To 

perpetuate the. imbalance isro imply there is a'greater need for environhiental protection in 
sonic states than in others. . 

1.2. MEETING THE NEED 

Over the next 'three. years, the Commonwealth should provide funding to be administered 

by the Attçrney General's Department, for the following purposes - 
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.. To bring, the services provided by the Queensland, 'Viëtorian and South Australian 
offices up to a minimum standard of service. 

To commence the establishment and operation of Environmental Defender's Offices 
in Westerit Australia, Tasmania, the Northern TerritOry, and the ACT. 

. To enable members of the NSW. EDO to asSist and co-ordinate each of the new .  
EDOs in their establishment, and for initial national eb-ordination of EDOS Once 
established. .• 	 .. 	 . 

Rteurrent funding of up to $96000 is sought forall states and territories except NSW. 

That amount is equivalent to the Core grant received by EDO NSW and is based on the 
establishe.d community centres funding foniula for two positions. 

Capital fundingof $30000 is sought for South Australia, Westefri Australia, Tasmania, the 
Northern Territory, and the ACT. 

Total Funding Sought• 

First year 	 Capital ............. ... .............$150,000 

Recurrent ......................... $412,00Q 

EDO •&Sv' ......... . 	 .......$31,000 

Second S'eai 	 Recurrent ..........................$604,000 

Third year 	 Recurrent ...................... ... ..$604000 

- 	 I 

TOTAL FUNDING . .................................... 	$1,801,000 

2. 	LEGAL AID FOR ENVIRONMENTAL CASES 

2.1 	NEED 

Legal aid enables the remedying of serious breaches of environmental laws and the 
conduct of test cases: 	 - 

Legal aid for environmental cases enables on-going advice and representation of 
community interests in particular environmental disputes. On-going repreehtation is 

required to allow negotiation on an issue, with litigation being a matter of last resort.. 

2 
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Legal aid is necessary because, as shown by the NSW EDO experience, the core grant 
allocated to, a community legal centre permits no more than initial legal advice on 

particular issues. 

Legal aid for environmental cases is only available in New South Wales. In other states 
LACs have no guidelines for the provision of legal aid in environmental cases. There are 
comnionwealth guidelines for legal aid in matters of national significance. 

There is a need for legal Lid funding to enable members of the public to exercise the 
public rights  provided in environmental legislation. 

The publics ability to pursue.litigation is also discouraged by cost indemnity rules. 

It is an unacceptable requirement that public interest litigants have to undertake the dsk of 
personal financial loss whilst the benefit of enforcement of public environmental rights 
flows to the broader community and is not specific to the individual litigant. The conduct 
of the litigation also involves voluntary 'donation of enormous personal time. 

There is a need for special costs provisions in public interest environmental litigation. 

2.2 MEETING THE NEED 

The Commonwealth should - 

Recommend that state LACs provide legal aid for environmental eases. 

In its national plan for priorities for legal aid, the Commonwealth should identify public 
interest environmental cases as an area of law in respect of which LACs are to provide 
legal aid. . 

Guidelines for legal aid in public inferest environmental cases should recognise the special 
needs of environmental eases and waive any requirements for a means tes(. Apptopriate 
precedents are Section 35' of the Jgal Aid Commission Act 1979 (NSW) and the NSW 
LAC legal aid guidcliijcs in public interest environmental cases. 

Provide funding to state LACs for legal aid in environmental eases. 

The Commonwealth should provide increased funding to LACs by way' of tied grants for 
public intetest environmental cases.. 

LACs in Queensland, Victor-ia, SA and WA should each receive $200 000 addHional 
funding each year for the next three years.  

The NSW LAC should receive $100 000 add.itionl funaing in the first year and $tSO 000 
in the second and third years.  

3 
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Tasmania and the Northern Territory should each receive $IQO 000 additional funding in 

the first year and $200 000 each in the second and third years. 

The ACT. should receive $40 000 additional funding in the second and third years. 

total moneys that the Commonwealth should provide are set out below:- 

First Year 	. 	. OLD, vic, SA, WA ............................ $800 000 

NSW 	................................... 	.$100 000 

TAS, NT ....................................$200 000 

Second Year 	OLD, VIC, SA, WA, TAS, NT ...................$1 200 00 

NSW 	............... ........................ $150 000 

ACT 	............................ . ........... 	$40 000 

Third.  Year, 	 OLD, VIC, SA, WA, TAS, NT ..................$1 200 000 

NSW . $150 000 

ACT . .....................................$40.000 

Total additional funding ...................................... $3 880000 

Amend Commonwealth legislation to provide for cost indemnities and costs orders 
in public interest environmental litigation. 

Recommend that state legislation be amended to provide for cost indemnities and 
costs orders in public interest environmental litigation. 

Courts should have the power to make an order that another party to proceedings 

indemnify the applicant in relatiOn to costs incurred man application, or that a party only 
bear its own costs to the proceedings regardless of the outcome of proceedings. An 
appropriate provision would be Sedtion 49 Judicial Review Abt 1991 (QLD). In making 
such an order the Court should consider whether the proceedings are being brought in the 

public interest. 

Criteria for identifying whether a mattr is in the public interest should be listed. 

Reference can be made to guidelines of the NSW LAC in determining appropriate criteria. 

Similarly, there should be provisions for costs indemnities as exist under Section 47 of the 
Legal Aid Commission Act 1979 (P45W). 

El 
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Establish an Australian Legal Aid Commission. 

The Commission should be an independent body responsible for administering the national 

legal aid fund. 	 . 	. 

Establish a national legal aid fund for environmental test cases. 

A national fund for test ases should have clear criteria for identifying what makes a 

matter an environmental test ease that should be fãnded by the commonwealth. 

Such a fund wOuld complement state legal aid funding, which would remain an imponant 

source for environmental representation, as environmental law are predominantly state 

based. . . 

3. 	THIRD PARTY CIVIL ENFORCEMENT 

3.1 	NEED 

Enforcement of thvironmental laws is primarily the responsibility of government 

authorities. I-Ioweyer, sometimes those authorities do not take proceedings where the law 

has been . broken. That can be due to a lack of resources or commitment to taking 

appropriate enforcement action. 

The failure to enfor'ce environmental laws means that public resources such as air, water, 
endangered speèies and heritage are not poteeted. That leads to frustration, contempt for 

government and the legal process, and eventually, functional breakdown of the system. 

Third party civi •l enforcement provisions are now recognised by government departments, 
like the NSW Department of Planning, as essential to the proper administration o( the 

environmental legal system.  

The right of any person to, remedy or restrain . 3 breach of the Act is a fundamental 
&guard of the system's proper processes. 

Third party civil enforcement prdvision enable resources to be directed to substantive 

questions of breach of environmental laws and not exhausted on procedural issues. 

It is •a waste of resources, legal aid or other, to require those seeking to repreSent 
environmentl interests in environmental proceedings to establish their special interest in 
doing so. This is particularly so, consideing that it is no longer disputed that 
environniental interests should be represented and count in the decision making process. 

There is a need for third party civil enforcement provisions, in environmental legislation to 
cnsuit that governrnenr is accountable. 

- 	S 
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3.2 MEETINC THE NEED 

The following proposals ãdvancC Action, 2.1 of the Action Plan. 

The Commonwealth should - 

I. Recommend that state legislatures include third party civil enforcement provisions. 
in the same terms as Section 123 of the Environniental Planning and Assessment Act 1979 
(NSW), in all environmental protee!ion legislation. 

Further recommend that a state environment protection statute include a provision 
in the same terms as Section 25 of the Environmental Offenees and Penalties Act 1989 
(NSW) to allbw restraint of a breach or threatened breach of any Act where the breach is 
causing or is likely to cuse environmental harm. 

Am.cnci Commonwealth legislation. to includ 	third nart.v civil enfñrcrnrnr 

of 'the Environmental Planning and 
Assessment Act 1979, in the following legislatiOn - 

Aboriginal and Torres Strait Islander Heritage (Interim Protection) Act 1984 
• 	Australian Heritage Commission Act 1975 	. 	 . 

Antarctic MarineLiving Resoures Conservation Act 1981 
• 	AntarCtic Treaty (Environment Protection) Act 1980 

Endangered Species Proteciion Act 1992 
Environment Protection (Impact of Proposals) Act 1974 

• 	.Environment Protection (Alligator Rivers Region) Act 19.74 
En'ironment. Protection (Nuclear Codes) Act 1978 
Environment Protection (Sea Dumping) Act 1981  
Great Barrier Reef Marine Park Act 1975 . 

• 	National Parks and Wildlife Codservation Act 1975 
Ozone Protection Act 1989 	• 	. 	. 
Protection of the Sea (Discharge of Oil from Ships) Act 1983 
River Murray Waters Act 1983. 	 . 	. 	 . 

• 	Whale Protection Act 1980 	 . 
Wildlife Protection (Regulations of Exports and Importh) Act 1982 
World Heritage Properties Conservation Act 1983 

• 	4. 	Amend the Environment. Protection (Impact of Proposals) Act 1974 to include a 
provision in the same terms as Section 25 of the Environmental Offenees and Penalties 
Act 1989 (P45W) o allow restraint of a breach or threatened breach of any .Aet which 
breach is ,  causing or is likely to.eausc environmental harm. 

• 

	

	. Amend the Administrative. Decisions (Judicial Review) Act 1977 and recommend 
that state legislatures amend relevant judicial review legislation, to provide that any person 
may apply for the relief provided in that legislation, where the decision the subject of 

. 	 . 	 .. 	 . 
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review, is causing or is likely to cause environmental harm, or is made in breach of an 

environmental statute. A list of the statutes can be specified  by regulation. 

CONCLUSION 

These reforms will promote achievement.Of the objectives of the Access to Justice Action 

Plan. 

The establishment of EDOs will lead to gre?ter equality of access to legal services for 

persons having legitimate interests to protect, regardless of their place of residence. 

Legal aid for environthental cases will meet the need for the Commonwealth to provide 

resources for legal aid to those who have legitimate interests to protect, and in respect of 

matters for which there is an increasing demand for legal services. 

Third party ekil enforcement provisions will enable the Commonwealth to improve access 

to justice in relation to areas of law within Commonwealth power, and to formulate best 

practice" principles for matters affecting access to justice but which require 

implementatiOn by the States. 

If these reforms are implemented governniqnt deciion making will benefit and there will 
be costs savings in the long term. That this will happen is supported by the findings of 

the Fraser Island commission of lnquiry, into public issue disputes. In May 1991, the 

:Commissioui reported:- 

• Effective community involvement may require not only access to information, 

opportunities to participate and representative participation, but also the expenditure 

of public funds on financial support for appropriate community organisations to 
enable them to act within and contribute to, rather than oppose and seek to 

circpmvent, the niaking and implementation Of decisions. The ... Legal Aid 

Commission already provides some financial support in relation to environmental 

disputes to the Environthcntal Defender's Office. 

One instinctive reaction to such a proposal is that it will promote disputes and 

obstruct land and resource use. However, provided that appropriate controls are 
implemented, public funding should have exactly the opposite result .... Effectivc 

public participationis likely to improve and cxpCdite the decisions which are made. 

Resoureing community interests is necessary to give expression to those comniunity 
interests and to ensure that outcomes of ,  environmental disputes are determined on merit 
rather than according to means and that processes set down by law are followed. 
Otherwise private interests will always dominate, and the expression of the broader public 
intercst.will be forever inhibited. . 

7. 



4 

Legal Aid Commission of 
New South Wales 

LEnAL AID POLICIES 



'a' 

I. 

J 



CONTENTS 

PAGE 

INFORMATION ABOUT THE LEGAL AID COMMISSION ................. 1 

TYPES OF CASES FOR WHICH LEGAL AID IS AVAILABLE 

Civil Law Mailers as at 1 November 1993 ........................2 

Administrative Law Mailers ...................................8 

Administrative Law policies in force before 1 January 1993 and 
applicable to certain applicants ...............................10 

Veterans' Pension Mailers ..................................12 

Family Law Mailers .......................................13 

Criminal Law Mailers ......................................17 

Children's Court Mailers .....................................20 

Prisoners' Matters .........................................21 

Mental Health Mailers ......................................23 

Child Support Mailers 	.....................................25 

LOCATION OF LEGAL AID COMMISSION OFFICES ................... 27 



4194 

INFORMATION ABOUT THE LEGAL AID COMMISSION 

Advice 

The Commission provides general advice to the public at Commission offices, on all matters. 
Advice is provided free of charge, without application of the means test or merit test. People 
seeking advice should contact the closest Commission office. A list of the locations of 
Commission offices appears at p.27. 

The Means Test 

In most cases, the Commission applies a means test which takes into account an applicant's 
income and assets. Full details of the Commission's means test, and exempt cases are 
contained in a separate booklet called "Means Test Guidelines". 

The Merit Test 

The Commission applies a 'merit test' in most non-criminal matters and in criminal appeals (for 
further details see policies relating to the relevant area of law, following). 

The merit test addresses whether it is reasonable in all the circumstances to grant legal aid. 
Matters which the Commission takes into account include, but are not limited to, 

the nature and extent of any benefit that may accrue to the applicant by providing legal 
assistance or of any detriment that the applicant may suffer if legal assistance is 
refused; and 	 - 

whether the applicant has reasonable prospects of success in the proceedings. 

Compulsory and Initial Contributions 

In most ongoing cases the Commission requires a contribution of $40 from a person granted 
legal aid. Certain cases are exempt. A person granted legal aid may also have to make a 
further contribution, based on income and assets. Full details of contributions and exempt 
cases are contained in the separate booklet, "Means Test Guidelines". 

Final ContributIons 

The Commission's policy is that, at the conclusion of the case or the legal aid grant, where 
possible, the total costs of the matter should be recovered from the person granted legal aid, 
depending on the person's financial situation. 

Legal Aid Policies 
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1. CIVIL LAW MATTERS 

(Not including Family Law - see p.  13, Administrative Law - see p.  8, Veterans' Pension 
Matters - see p.  12, Prisoners' Matters - see p.  21, Mental Health Matters - see p.23.) 

For applications for legal aid determined on or after 25 March 1994. 

1.1 Matters for which legal aid Is available 

Legal aid is available for the following matters subject to the means test, merit test, 
exclusions and guidelines 	 - 

A. All Applicants 

(a) court or tribunal proceedings at first instance or on appeal 

where there is a likelihood of loss of the applicant's dwelling 

where questions of civil liberties are raised e.g. assault, wrongful arrest, false 
imprisonment and malicious prosecution, by a person in a special position of 
authority 

under the Protected Estates Act 1983 

under the Victims Compensation Act 1987 for applicants 

(b) proceedings before the Equal Opportunity Tribunal and Human Rights and Equal 
Opportunity Commission and on appeal therefrom 

(c) inquests into deaths where representation is a preliminary step to civil proceedings 
for which aid is available or where the public interest would be advanced by 
representation of the applicant 

(d) consumer protection matterstor consumers including proceedings 

relating to guarantees, product liability, wrongful exercise of power by 
government departments or instrumentalities and tenancy issues (except 
applications to determine fair rental where no point of law is involved) but not 
including proceedings for professional negligence 

under consumer protection legislation being the 

• 	Credit Act 1984 
• 	Fair Trading Act 1987 
• 	Contracts Review Act 1980 
• 	Retirement Villages Act 1989 

Trade Practices Act 1974 
• 	Insurance Contracts Act 1984 - for contracts of insurance relating to 

home owners, home contents, motor vehicle property, personal 
accident/illness and loan protection. 

(e) Public interest environment matters 

Legal Aid Policies 	 - 	2 
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B. Applicants at Special Disadvantage 

Where proceedings are taken by or for the benefit of 

a child or 

a person having difficulty in dealing with the legal system by reason of a 
psychiatric condition, developmental disability, intellectual impairment or a 
physical disability 

Legal aid is also available for proceedings in 

(a) the Supreme Court of New South Wales including all proceedings in the 
Court of Appeal, and the District Court of New South Wales except for non 
contentious proceedings in the probate jurisdiction of the Supreme Court. 

in relation to appeals to the Supreme Court from decisions of the 
Guardianship Board, see Mental Health Matters p.21. 

in relation to applications for adoption proceedings, custody and access 
disputes, state law affiliation and maintenance proceedings and 
property disputes between former de facto partners, see Family Law 
Policies p.13; 

(b) the Local Court; 

(c) the Federal Court of Australia (see also Administrative Law Policies, p.10 and 
Veterans' Pensions Policies, p.12); 

(d) the High Court of Australia in its original jurisdiction and appeals to the High 
Court (see also Administrative Law Policies, p.10 and Veterans' Pensions 
Policies, p.12); 

(e) the Land and Environment Court in relation to proceedings before a judge; 

(1) the Industrial Commission of New South Wales in relation to proceedings 
pursuant to section 88F of the Industrial Arbitration Act 1940 [55275-278 
Industrial Relations Act 1991]. Grants of aid in these matters are closely 
monitored and solicitors are required to report at reasonable stages on the 
progress of the matter 

the industrial Magistrate's Court [Local Court] for recovery of payments owing 
under section 92D of the Industrial Arbitration Act 1940 [s163 Industrial 
Relations Act 1991) (where possible these matters are dealt with on an in-
house basis); 

Arbitration in respect of: 

contracts of insurance; and 

(ii) contracts of construction, maintenance or repair of a structure used or 
intended to be used entirely as a dwelling house; 

Legal Aid Policies 
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(I) 	the Commercial Tribunal; 

0) 	the Guardianship Board (see Mental Health Policies, p.23); and for 

(k) application for Waiver of Escheat in respect of the estate of deceased 
persons. 

1.2 ExclusIons 

Except as noted below legal aid is not available for 

disputes arising from commercial or investment transactions conducted by the 
applicant; 

building disputes; 

assault matters - other than those where questions of civil liberties are raised and 
claims under the Victims Compensation Act; 

disputes arising from the relationship of the parties as neighbours; 

bankruptcy matters being debtors' petitions, deeds of arrangement, creditors' 
meetings, public examinations; 

defamation proceedings; 

disputes between family members and former family members over property and 
money. "Family" includes family resulting from a de factor relationship. This 
exclusion does not apply to 

proceedings under the De Facto Relationship Act 1984 or the Family 
Provision Act 1982; or 

proceedings where them is a likelihood of loss of the applicant's dwelling 
arising from an arrangement where by the applicant made a financial 
contribution to the cost of the dwelling. 

The Commission will consider the suitability of family disputes for referral to a 
Community Justice Centre; 

intra association disputes, for example, between members of unions or clubs; 

proceedings in a Local Court where the amount in issue is $3,000 or less; 

proceedings to be taken in a Local Court which fall within the jurisdication of the 
Consumer Claims Tribunal; 

matters conceming damage to any property by a motor vehicle; 

(I) 	proceedings under the Proceeds of Crimes Act 1981, Crimes (Confiscation of 
Profits) Act 1990, Drug Trafficking (Civil Proceedings) Act 1990 and other 
legislation relating to tainted moneys/property. 

Legal Aid PollcMs 	 4 
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Note: 	Legal aid may be granted in matters (a) - (j) where the applicant is a person 
at special disadvantage as described in 1.IB and where 

there are exceptional circumstances and 

the applicant would suffer undue hardship illegal aid were refused. 

For the purposes of exclusion (a) exceptional circumstances shall be 
considered to exist where proceedings are being taken against a solicitor 
alleging professional negligence arising in the course of a commercial or 
investment transaction. 

1.3 GuIdelInes 

Loss of Dwelling 

Legal aid is only available where the loss of the applicant's dwelling is a likely 
direct result of the proceedings for which aid is sought e.g. ejectment proceedings 
or where it is considered necessary to take proceedings to protect the applicant's 
interest in the dwelling. 

Aid is not available for other mailers e.g. claims for debts due where there is a 
likelihood that the applicant's dwelling may have to be sold to meet a judgment or 
adverse costs order. 

Inquests 

In all matters regard will be had to the prospects of the applicant being granted 
leave to be represented at the inquest. 

Where the death to which the inquest relates occurred in the custody of the police, 
or in a prison, mental hospital, child care centre, community welfare facility or 
juvenile detention centre questions of public interest will generally be considered 
to have arisen. 

In considering the benefit/detriment aspects of the merit test and the 
reasonableness of granting legal aid consideration will be given to the applicant's 
relationship to the deceased and the likelihood of the interests of the deceased's 
family being represented at the inquest if legal aid were not granted. 

Test cases and public Interest cases 

Legal aid may be granted for test cases and public interest cases in any of 
the classes of matters for which legal aid is available. 

Legal aid is available for public interest environment matters where the 
activity or proposed undertaking raises a matter of substantial public concern 
about the environment. In deciding whether there is a substantial public 
concern, regard will be had to at least the following: 

Whether or not the activity, or proposed undertaking is likely to have a 
significant impact on the environment in NSW or to substantially affect 
public use, or enjoyment of that environment. 

The scarcity of the particular attribute(s) of that environment. 

Legal Aid PolIcies 	 5 



The value of that environment to the community of NSW. 

Community interests that may be affected including the impact on the 
social and cultural needs of the community. 

In deciding whether the public interest environment matter has merits as 
defined in the merits test of the Legal Aid Commission, the environmental, 
economic, cultural and social impact should be considered, where 
appropriate. 

In the case of matters in the Land and Environment Court or on appeal 
therefrom the following guidelines apply: 

Legal aid is only available for matters coming within Class 1 and Class 
4 of the Land and Environment Court Act 1979. 

Legal aid is not available for proceedings coming within Class 2, 3, and 
5 of that Act. 

Legal aid is only available for proceedings proposed to be conducted 
in the Land and Environment Court before a Judge. 

In deciding whether or not to grant legal aid, consideration must be had to 
the likely cost to the Commission of the proceedings. 

Applicants for legal aid and legally assisted persons or groups should, in 
appropriate cases, be required to pursue settlement of the matter by 
mediation or negotiation. 

Where the application for legal assistance concerns environmental matters 
which fall within Guidelines 20-24 inclusive, set forth in the guidelines for the 
provision of legal or financial assistance by the Commonwealth other than 
under the Conciliation and Arbitration Act (published by the Attomey 
General's Department in 1989), then the application should be referred to the 
Commonwealth Attorney General for determination in accordance with the 
Commonwealth's guidelines for legal aid in environmental matters. 

Means Test Guidelines 

The Means Test to be applied to an individual applicant seeking legal 
aid for anenvironmental matter is Means Test A. 

Where the applicant seeking legal aid for an environmental matter is a 
group then the means to be considered are the means of the group. 

In considering the means of the applicant/group, regard should be had 
to the financial support that would be available from those members of 
the community who would be likely to support the aims of the group in 
the matter for which aid is sought. 

In considering the means of the applicant/group regard should also be 
had to the applicant's ability to afford the cost of the legal proceedings 
having regard to his/her assets or the general assets of the 
applicant/group. 

4,94 
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Contributions are to be assessed having regard to the available 
financial resources of the applicant/group. 

Motor vehicle accident claims 

In respect of matters under the Motor Accidents Act 1986 legal aid is not available 
by way of grant of aid, section 33 authorisation or minorassistance for the purpose 
of preparation of a Notice of Claim form. Applications for legal aid will only be 
considered once entitlement to commence court proceedings arises under section 
43 of the Act. 

Representation 

An application may be determined 

by granting legal aid on condition that a Commission salaried solicitor, a 
community legal centre or private practitioner conduct the matter - regardless 
of the source of the application or 

by refusing -the application on the basis that representation is available by a 
community legal centre 

if the Commission is satisfied that legal aid will be delivered in the most cost 
effective manner due to the expertise of Commission salaried solicitors, the 
community legal centre or the other practitioner in conducting the type of matter 
to which the application relates. 

Lump sum grants 

Where appropriate legal aid will be provided on the basis of a lump sum grant to 
cover professional costs and/or disbursements. 

In the case of grants for public interest environment matters, public interest 
matters, and test cases, a s47 indemnity will apply to the lump sum grant, unless 
exceptional circumstances exist. 

Alternative dispute resolution 

Applicants for legal aid and persons to whom legal aid has been granted may be 
requested or required to participate in altemative dispute resolution under section 
33 of the Act or as a condition of the grant of legal aid. 

Legal Aid Policies 
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2. ADMINISTRATIVE LAW MATTERS 

(Not including Veterans Pension Matters, see p.  12) 

Legal aid is available for the matters listed in 2.1, subject to the means test and merit test, and 
subject to the guidelines and exceptions listed below. 

These matters are to be conducted by salaried solicitors of the Legal Aid Commission unless 
a salaried solicitor is unable to act or unless exceptional circumstances exist. 

2.1 Matters for which legal aid Is available 

Court or Tribunal proceedings 

Legal aid is available for Court or Tribunal proceedings 

• 	in migration matters involving refugee status, physical danger or gross 
injustice; or 

• 	for review of a criminal deportation order, or 

• 	pursuant to the Social Security Act 1991. 

Applications under the Migration Act 1958 

Legal Aid is available for assistance with making the following types of applications 
and for any consequential review 

application for refugee status or associated entry permit; or 

appiication for entry permit relating to physical danger or gross injustice. 

2.2 GuIdelines 

Migration Act applications and Social Security Appeals Tribunal proceedings - 
where legal aid is granted, the grant should normally be limited to the giving of 
advice, preparation of written material and cost of expert reports. Where in the 
opinion of the Commission the applicant is unable to propetly represent 
himiherseif, the grant may extend to attendance with the appiicant at any interview. 

Social Security Appeals Tribunal pmceedings - legal aid is available only where 

• 	the case relates to a large over-payment; or 

there is significant risk that the appiicant will incriminate him/herself; or 

• 	the applicant is unabie, by reason of disability, to communicate with the 
Tribunal; or 

• 	the appeai raises a complex or novei question of law; or 

• 	the appiicant cannot afford the cost of medical reports and the applicant's 
state of heaith is at issue. 
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2.3 ExceptIons - People eligible to be considered under former policies 

Legal aid is available, in accordance with the policies relating to administrative law 
matters that were in force immediately before 1 January 1993, (see p.  10) where the 
applicant 

is a child; or 

has a psychiatric condition, developmental disability or intellectual impairment; or 

has a physical disability which creates difficulty in dealing with the legal system. 
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3. ADMINISTRATIVE LAW MATTERS - policies in force before 1 January 1993 
and applicable to applicants falling within exceptions (see p.  9) 

3.1 Legal aid is available subject to a means test and merit test for proceedings in: 

(a) The Administrative Appeals Tribunal for proceedings under the: 

Social Security Act 1991, Student Assistance Act 1973, National Health Act 
1953 and Health Insurance Act 1973; 

Migration Act 1958, Passports Act 1938, Australian Citizenship Act 1948 and 
Regulations; 

Veterans' Entitlements Act 1986, Seamen's War Pensions and Allowances 
Act 1940, Defence Force Retirement and Death Benefits Act 1973 and 
Defence Service Homes Act 1978; 

Commonwealth Employees' Rehabilitation and Compensation Act 1988 and 
Superannuation Act 1976; and 

Freedom of Information Act 1981 and Archives Act 1983. 

(b) The Federal Court being: 

Proceedings under Section 398 of the Judiciary Act 1903; 

Proceedings under the Administrative Decisions (Judicial Review) Act 1977; 
and 

Appeals from decisions of the Administrative Appeals Tribunal. 

(c) The High Court being appeals arising from proceedings referred to in (a) and 
(b). 

(d) Legal aid is available for proceedings before the Social Security Appeals 
Tribunal subject to the means test the merit test, and where: 

the case relates to a large over-payment, or 

there is a significant risk that the applicant will incilminate him/herself; or 

the applicant is unable, by reason of disability, to communicate with the 
Tribunal; or 

the appeal raises complex or novel question of law; or 

the applicant cannot afford the cost of medical reports and the success of the 
appeal depends on the state of health of the applicant. 

Where legal aid is granted it should normally be limited to the giving of advice, the preparation 
of written submissions and the cost of any necessary medical reports. 
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Where possible these matters are to be dealt with on an in-house basis. Matters will only be 
assigned to a private legal practitioner where a Commission salaried solicitor is unable to 
conduct the matter or where there are exceptional circumstances. 

Legal aid Is available subject to the means test and merit test for the purpose of: 

(e) Making applicatIon to the Department of immigration, Local Government and 
Ethnic Affairs for 

(I) refugee status and permanent residence consequent to the grant of refugee 
status; : 

permanent residence on strong humanitarian grounds; 

permanent residence on strong compassionate grounds; and 

permanent residence on any other grounds provided the application is also 
on strong humanitarian grounds or strong compassionate grounds. 

(f) Seeking reconsideration by any committee, panel or tribunal established to review 
Departmental decisions to reject any application referred to in (e). 

Legal aid will normally be limited to the giving of advice, the preparation of the application and 
the preparation of written submissions. Where, in the opinion of the Commission, the 
applicant is unable to properly represent himself/herself, legal aid may extend to attendance 
with the applicant at interviews with migration officers. 

Where possible these matters are dealt with on an in-house basis. Matters will only be 
assigned to a private legal practitioner where a Commission salaried solicitor is unable to 
conduct the matter or where there are exceptional circumstances. 

Where an application for legal aid is received in relation to a matter that is not specified in 
3.1(a) to (f) but it is considered that the application warrants consideration, the matter will be 
referred to the General Manager, Legal Services or the Managing Director. 
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4. VETERANS' PENSION MATTERS 

4.1 Legal aid is available to ex service personnel and their dependants for matters under the 
Veterans' Entitlements Act 1986 and Seamen's War Pensions and Allowances Act 1940 
subject to a merit test. No means test applies except in war service pension matters. 

Payments under section 33(f) of the Legal Aid Commission Act 1979 (except as 
may arise by operation of paragraph 4.2(b) below) and payments under section 46 
of the Act are not levied in matters where the means test is not applied. 

Compulsory contributions and other contributions under section 36 of the Act are 
not levied in matters where the means test is not applied. 

4.2 Legal aid is not available: 

until there has been an adverse determination, in the matter for which legal aid is 
sought, by the Repatriation Commission or the Pensions Committee, as the case 
may be; or 

in non-psychiatric claims where a finding of no incapacity has been made, unless 
the applicant furnishes at his or her own expense a medical opinion verifying the 
existence of the condition alleged; or 

in entitlement matters where the applicant is already in receipt of 100% of the 
general rate of pension except where the claim is a means to achieving an 
additional financial benefit. 
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S. FAMILY LAW MATTERS 

(Not including Child Support Scheme Matters - see p.  25) 

Legal aid is available for the matters listed in 5.1, subject to the means test and merit test 
(except where otherwise stated) and the guidelines listed below. 

5.1 (a) Family Law Act 1975, RegulatIons and Rules 

applications for stay and transfer of proceedings; 
dissolution and nullity of maniage proceedings; 
custody, guardianship and access proceedings; 
maintenance proceedings and property proceedings; 
intervention applications; 
appeals and applications to state a case; 
contempt proceedings; 
declarations and injunctions; 
change of venue applications; 
applications for expedition of proceedings; 
applications for review of Registrars decision; 
Family Court enforcement of maintenance proceedings under Order 33 of the 
Family Law Rules; 
proceedings pursuant to section 111 of the Family Law Act 1975 and under 
Part IV of the Family Law Regulations to confirm and/or enforce maintenance 
orders for overseas residents; 
preliminary advice to needy persons in remote localities in respect of 
dissolution proceedings. (The Commission will pay private solicitors to give 
this advice provided the applicant is more than 50 kilometres from a Family 
Law Registry, a Commission Branch Office or an advice centre attended by 
a Commission solicitor. The fee payable is limited to one half hour of 
professional time at Legal Aid Commission rates.) 

(b) Other 

adoption proceedings; 
conveyancing costs for transfer of proprietary interests in houses pursuant 
to family law orders and approved agreements between spouses; 
costs of travel to take delivery of child pursuant to a court order in respect 
of custody where assistance is not available from another scheme; 
domestic violence when these proceedings are incidental to family law 
proceedings; 
proceedings pursuant to the De Facto Relationship Act 1984. 

(c) Separate representation and applications under the United Nations 
Conventions for Recovery Abroad of Maintenance (UNCRAM) 

(i) Separate Representation 

Orders that children be separately represented under the Family Law Act 
1975 do not require the submission of an application for legal aid. No 
means or merit test is applied. The Commission will pay costs and 
disbursements however, as if the matter were one for which aid has been 
granted. 
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(ii) UNCRAM 

The Managing Director is the delegate of the Collector of Overseas 
Maintenance and in this capacity acts to recover maintenance from a 
person or secure variation of an order made by a convention country for 
payment of maintenance by a person. 

In these matters the means and merit tests are not applied and no 
application for aid is required. The Commission will pay costs and 
disbursements however, as if the matter were one for which aid has been 
granted. 

5.2 	GuidelInes 

The following guidelines are applied in family law matters: 

Dissolution of Marriage 

Legal aid is available in respect of applications for dissolution of marriage only 
where it is imperative that the marriage be dissolved and where the applicant is 
in a position of special hardship. 

Enforcement Proceedings 

Legal aid is not available to enforce maintenance orders in the Local Court. 
Legal aid is available for other types of enforcement proceedings, for example, 
to enforce the terms of a property settlement order. Where enforcement 
proceedings involve Family or Supreme Court deliberation, legal aid may be 
available if it is shown that it is impractical or inappropriate for proceedings to be 
taken in a Local Court. 

Proceedings Pursuant to Pan IV of the Family Law Regulations 

The Commission co-operates with the Commonwealth in the provision of 
assistance pursuant to the United Nations Convention on the Recovery Abroad 
of Maintenance (LJNCRAM). 

Six Week Separation Guideline (See also 5.2(g)(iii)) 

Legal assistance for the institution of family law proceedings is generally not 
available unless or until the parties have been separated for six weeks. However 
assistance may be available: 

where, in the opinion of the Commission, there are special circumstances 
in the particular case by mason of which it would be proper to grant such 
assistance notwithstanding the general policy; or 

where proceedings within or prior to six weeks of separation are necessary 
because: 

	

• 	there is a real need to obtain injunctive relief; 

	

• 	urgent action is required to protect the interests of children; 

	

• 	urgent action is required to protect property interests; or 
urgent maintenance proceedings are required. 
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(e) Mediation 

Applicants for legal aid will be required to participate in mediation prior to 
grants of legal aid being made, subject to the suitability of the applicant or 
the dispute for mediation. This requirement is to be in the form of an 
authorisation under s33 for referral to mediation. 

It is not considered appropriate to refer the following matters for mediation: 

where there is an allegation of sexual abuse of a child or other abuse 
ofa child; 

where DOCS is involved in some other allegation of neglect against 
a child; 

where there is a history, which is current, of domestic violence; 

where the application relates to pending proceedings and the next 
return date is before mediation can be arranged, and an adjournment 
is unlikely to be granted; 

• 	where the matter is urgent and it is necessary to approach a court on 
an interim relief basis; 

• 	where recently, but prior to making the application for aid, the parties 
unsuccessfully attempted mediation or family counselling; 

• 	where there is documentary or other dear evidence establishing the 
refusal or unwillingness of the other party to attend mediation; or 

where there is a denial of paternity. 

(f) Custody and Access 

(i) 	In the case of custody and access disputes, legal aid is usually limited to 
negotiations with a view to settlement of the dispute. If the negotiations are 
unsuccessful, a request for further assistance should be made. Such 
further assistance should be granted if there has been a genuine attempt 
to settle the matter by agreement. 

(g) Property 

(i) 	Legal aid will not be provided for a property dispute (unless exceptional 
circumstances exist) where it is likely that: 

there willbe a sale of the matrimonial property; or 

the other party wilIpurchase the applicant's interest in the matrimonial 
property; or 

the applicant will receive a cash settlement; 

resulting in the applicant receiving sufficient funds to pay the anticipated 
legal costs of the proceedings; or where it is likely that 
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the applicant will be in a position to borrow funds sufficient to 
purchase the other party's interest in the property and pay the 
anticipated legal costs of the proceedings. 

In the case of family law property disputes legal aid will not be available 
until the parties have been separated continuously for a period exceeding 
three months, except in urgent cases. 

in determining applications for legal aid in property proceedings, the 
Commission will weigh the anticipated benefit to the legally assisted person 
against the likely cost of the proceedings and in doing so shall bear in mind 
the Commission's policy relating to the application of s46 of the Act (see 
"Final Contributions", p.1). 

(h) Maintenance ProceedIngs 

in the case of family law maintenance proceedings legal aid is usually 
limited to negotiations with a view to settlement of the dispute. If the 
negotiations are successful, a request for further assistance should be 
made. Such further assistance should be granted if there has been a 
genuine attempt to settle the mailer by agreement. 

Legal aid is available to commence maintenance proceedings in the Local 
Court only, unless exceptional circumstances exist. 

Legal aid is available for a review by the court pursuant to the Child 
Support (Assessment) Act 1989. 

(I) 	Injunctions• 

Legal aid is not available where the purpose of the injunctive relief sought is to 
allow overseas travel or holidays, unless there are cogent reasons for a grant of 
legal aid and there would be undue hardship to the applicant if legal aid were 
refused. 

U) Forum for De Facto relationshIp Act proceedings 

De Facto Relationships Act matters should proceed in the Family Court where 
appropriate, for example, where there are other proceedings in the Family Court 
relating to children. 

5.3 
	

Duty SolicItor ServIce 

The duty solicitor service provided by Commission salaried solicitors in FamiI' Law Act 
and associated matters at Local Courts and Family Courts is subject to the means test, 
except where the applicant is in custody, but not the merit test and is limited to: 

legal advice in respect of a first appearance; and/or 

a first appearance on behalf of the client, ordinarily involving an application for 
an adjoumment. 
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6. CRIMINAL LAW MATTERS 

6.1 Legal aid is available for criminal law proceedings as follows: 

(a) In the Local Court (subject to the means test but not the merit test) for 

bail applications (for persons in custody on the first appearance the means test is 
not applied); 

mentions and adjoumments; 	 - 

pleas of guilty in summary charge matters; 

defended summary charge matters; 

defended indictable charge matters which may be dealt with summarily; 

coronial inquests where the applicant for legal aid is summonsed to appear but not 
charged by the police, if he/she is at risk of being charged with a serious criminal 
offence; 

committal proceedings where the applicant is charged with murder or where 
exceptional circumstances exist; 

domestic violence proceedings whether commenced by private information or 
police charge being proceedings under Part ISA of the Crimes Act 1900 
(Apprehended Violence Orders), 

to complainants and informants where the complainant/informant 

• 	is or has been manied to the defendant; 

is living or has lived with the defendant on a bona fide domestic basis 
although not married; 

is living with or has lived ordinarily in the same household as the 
defendant (otherwise than merely as a tenant or boarder); 

• 	is or has been a relative (within the meaning of s4(6) of the Crimes Act 
1900) of the defendant; 

• 	has or has had an intimate personal relationship with the defendant. 

• 	to defendants only where exceptional circumstances exist. Exceptional 
circumstances may include, but are not limited to matters in which it is likely 
that a gaol sentence will be imposed or where it is likely the matter could be 
resolved by negotiation. 

Legal aid is available to defendants for bail applications in the course of 
apprehended violence proceedings. 

summons matters (other than domestic violence proceedings) only in the following 
circumstances: 
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for defendants where 

• 	there is a real possibility of a gaol sentence being imposed; or 

• 	the matter would ordinarily have proceeded by way of a charge; or 

exceptional circumstances exist. 

for informants where 

there is a real or anticipated danger to his/her person or kin; or 

exceptional circumstances exist. 

extradition proceedings, except that where the proceedings are defended, 
àoñsideration must be given as to whether it is reasonable in all the circumstances 
to grant legal aid. 

offences under s4E, s4F and s5 of the Motor Traffic Act 1909, (PCA, DUI, 
Refuse/Hinder Breath Test etc) and concurrent traffic offences, only where there 
is a real possibility of a gaol sentence being imposed, if the applicant were 
convicted. This policy applies to all such proceedings, whether commenced by 
tharge or summons. 

(b) Indictable Matters In the District and Supreme Courts 

(I) 	are subject to the means test but not the merit test for 

bail applications (except Supreme Court bail applications - see (ii) below) 

• 	mentions and adjoumments; 

• 	sentence matters including breathes of recognisance; 

• 	related summary matters dealt with under Pt 10, Criminal Procedure Act 
1986; and 

• 	trials; 

(ii) are subject to the means and the merit test for. 

Supreme Court bail applications. 

(C) Appeals, subject to the means test and the merit test, to the: 

District Court sifting in its criminal jurisdiction and Supreme Court, from decisions 
of Magistrates in Local Courts, other than appeals in matters where legal aid 
would not have been available for the Local Court proceedings (see 6.1(a)); 

Court of Criminal Appeal; and 

High Court. 
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(d) Public Health (Proclaimed Diseases) Amendment Act 1989 for persons subject to 
Public Health Orders in: 

(I) 	Local Court and Supreme Court applications subject to the means and merit test 
and having regard to the nature of the order sought; and 

(ii) Appeals to the Supreme Court and Court of Appeal from decisions of .the Local 
Court or Supreme Court concerning Public Health Orders under the Act. 

Applications for legal aid for assistance in Public Health Order matters are only to be 
determined by the Managing Director or General Manager, Legal Services. 

6.2 Exclusions 

Legal Aid is not available for 

respondents in Victims Compensation matters in the Local, District, or Supreme 
Court, or the Victims Compensation Tribunal. 

proceeds of Crime Act 1987 (Commonwealth), Confiscation of Proceeds of Crime 
Act 1989, Drug Trafficking (Civil proceedings) Act 1990 and other legislation 
related to tainted monies/property. 
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7. CHILDREN'S COURT MATTERS 

7.1 Legal aid is available in relation to Children's Court matters as follows: 

(a) in the Children's Court to: 

(I) 	children, not subject to a merit test or means test; and 

(ii) parents, guardians or people with a special interest in the welfare of the child, 
subject to the means test. The merit test is alsoapplied in respect of: 

proceedings concerning irretrievable breakdown between a parent and 
a child; and 
applications for variation or recission of orders made under the Children 
(Care and Protection) Act 1987. 

(b) for Appeals to the District Court from a Magistrate's decision 

for children, subject to a merit test, and in criminal matters, subject also to a 
means test 

for parents, guardians or people with a special interest in the child subject to 
a means and merit test 

(c) for committal proceedings subject to a means test, a merit test is not applied; 

(d) for sentence matters and trials in the District Court and Supreme Court subject to 
a means test but not subject to a merit test; 

(e) for Court of Criminal Appeal and High Court matters subject to a means and merit 
test. 

(U in the Community Welfare Appeals Tribunal for proceedings relating to wardship 
or custody of a ward and for proceedings relating to applications by individuals to 
be foster parents to: 

adults, subject to a means and merit test; and 

children, where an order for separate representation has been made, subject 
to a merit test but not a means test. 

Representation in the Community Welfare Appeals Tribunal should be by 
salaried staff of the Commission's Family Law Litigation Section, unless 
exceptional circumstances exist. 

(g) in the Supreme Court (including proceedings in the Court of Appeal) for appeals 
from decisions of the Community Welfare Appeals Tribunal relating to wardship or 
custody of a ward or relating to applications by individuals to be foster parents, to: 

(I) 	adults, subject to a means and merit test; and 

(ii) children subject to a merit test. 
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8. PRISONERS' MATTERS 

8.1 Since February 1986, the Commission has provided services to prisoners through the 
Prisoners' Legal Service (PLS) which is located on Level 6, Daking House, Telephone 
no. (02) 219 5888. The Solicitor in Charge's telephone no. is (02) 219 5924. The PLS 
provides legal advice and assistance to prisoners as follows: 

(a) Legal Advice and Minor AssIstance 

General legal advice and minor assistance is provided free of charge and not 
subject to a means test or merit test to prisoners at selected gaols. 

The general advice given covers many areas of law ,including crime, bail, 
family law, estate law and civil law, especially compensation for injuries 
resulting from accident or attacks in the gaol. 

Minor assistance is regarded as follow up action to advice which is not 
complex and involves work of less than one hour. It includes, but it is not 
limited to, assistance for 

classification, administrative and transfer problems; 

complaints to the Department of Corrective Services, police or 
Ombudsman's Office; 

• 	issuing and serving subpoena where there has been no grant of legal 
aid (on a discretionary basis); and 

• 	simple wills and simple estate matters. 

Minor assistance does not include obtaining transcripts for prisoners except 
where the PLS acts for a prisoner in a particular matter pursuant to a grant 
of legal aid. 

More complicated matters arising from all gaols are referred by telephone to 
Solicitor in Charge for advice. 

Where assistance is required beyond minor assistance the Commission's 
policies and eligibility criteria for the relevant area of law apply. The PLS 
assists prisoners to complete legal aid applications and forwards the 
applications to the relevant section/office. Generally the PLS is unable to 
take detailed instructions from a prisoner except in exceptional 
circumstances. However, the PLS will pass on messages from Commission 
staff to prisoners. Contact the Solicitor in Charge on 219 5924 or the Senior 
Clerk on (02) 219 5888 regarding messages for prisoners. 

The gaols where advice and minor assistance is provided are: 

Bathurst and East Maitland. (Staff from the Orange and Newcastle 
Legal Aid Offices respectively, attend these goals.) 

Cessnock, Cooma, Goulbum and Grafton. (Private solicitors on a 
rostered basis attend these gaols - the PLS attends to the payment of 
their costs.) 

Legal Aid Policies 	 . 	 21 



Metropolitan gaols - Reception Prison, Industrial Centre, Prison 
Hospital, Remand Centre, Training Centre, Special Purpose Prison, 
Special Care Unit, Mulawa Detention Centre, Silverwater Prison 
Complex, Parramatta Gaol, Norma Parker Centre, Parklea Gaol, 
Windsor (John Morony) Correctional Centre and Emu Plains 
Correctional Centre (serviced by PLS staff). 

Most gaols are attended on a weekly basis. Some of the smaller institutions are 
attended on a fortnightly basis. The actual days of attendance vary. The section 
should be contacted to ascertain actual attendance days. 

Enquiries conceming the PLS's current attendance roster for advisings should be 
made to the Senior Clerk on (02) 219 5888. 

(b) Visiting Justice Proceedings, Offender's Review Board Hearings, Serious 
Offenders' Review Board Applications 

The PLS provides representation for prisoners: 

at selected gaols for proceedings conducted by Visiting Justices. For 
information regarding location and frequency of Visiting Justices contact the 
PLS on (02) 219 5888; 

at review hearings conducted before the Offenders' Review Board (solicitors 
from PLS appear at the hearings); and 

for resentencing matters referred by the Serious Offenders' Review Board to 
the Supreme Court (solicitors from PLS act in these matters, private solicitors 
to be assigned matters only in case of conflict or exceptional circumstances). 

Representation in these matters is subject to the means test applied in the 
Commission's duty solicitor scheme matters. The Commission has determined, 
pursuant to section 34(3)(b) of the Act, that for these matters there is no right of 
appeal to a Legal Aid Review Committee for a legal aid application refused wholly 
or partly on the grounds of means. 

4/94 
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9. MENTAL HEALTH MATTERS 

9.1 The Commission operates a Mental Health Advocacy Service at Level 4, 74-76 Burwood 
Road, Burwood NSW 2134, telephone no. (02) 745 4277. 

9.2 The Commission's policy on representation in Mental Health matters is that matters 
should be conducted by salaried Commission solicitors unless a salaried solicitor is 
unable to conduct the matter or exceptional circumstances exist. 

9.3 Legal aid is available in relation to Mental Health Act matters as follows: 

(a) not subject to the means and not subject to the merit test to: 

patients or persons appearing in Magistrate inquiries under the Mental Health 
Act 1990; 

forensic patients appearing before the Mental Health Review Tribunal under 
the Mental Health Act 1990; 

persons subject to the Mental Health (Criminal Procedure) Act 1990, except 
non-forensic patients appearing before the Mental Health Review Tribunal in 
proceedings under the Mental Health (Criminal Procedure) Act 1990 who 
have not been granted legal aid for their trial or special hearing, or who do 
not meet means test C guidelines; 

patients appearing before the Psychosurgery Review Board in relation to 
proceedings under the Mental Health Act 1990; or 

patients appearing before  the Mental Health Review Tribunal on a hearing to 
determine the question of the making of a continued detention order or a 
continued treatment patient order, or order pursuant to s19 of the Protected 
Estates Act 1983. 

(b) subject to the merit test, but not subject to the means test to patients: 

appealing to the Mental Health Review Tribunal against the decision of a 
Medical Superintendent not to discharge a temporary or continued treatment 
patient; 

appealing to the Supreme Court against decisions of the Mental Health 
Review Tribunal or continued detention in hosptial. 

(c) subject to means test A and the merit test to: 

(i) 	persons other than patients appealing against decisions of magistrates or the 
Mental Health Review Tribunal or continued detention in hospital. 

9.4 Legal aid is available to affected persons (other than witnesses) for DIsabIlIty Services 
and GuardIanshIp Act 1981 matters. 

(a) before the Guardianship Board, where the Board has granted leave for the person 
to be represented. Means Test A and the merit test apply to applicants, except to 
'disabled' persons (as defined by the Act). Neither the means test nor the merit 
test applies to 'disabled' persons in matters before the Guardianship Board. 
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(b) on appeal to the Supreme Court from decisions of the Guardianship Board. Means 
Test A and the merit test apply to all applicants except to 'disabled' persons (as 
defined by the Act). The merit test only applies to disabled persons for appeals 
to the Supreme Court from decisions of the Guardianship Board. 

9.5 The Mental Health Advocacy Service administers and co-ordinates legal aid grants and 
representation for proceedings before the Guardianship Board under the Disability 
Service & Guardianship Act 1987, and for appeals to the Supreme Court from decisions 
of the Board. Representation in these matters is provided by Commission solicitors and 
private practitioners. Wherever possible Commission staff appear for disabled persons. 
Other affected persons are represented by private solicitors on a referral basis, except 
where no conflict exists (between the disabled person and the other affected person) 
and the Service can therefore appear for both persons. 

The Mental Health Advocacy Service has social workers who can advise solicitors on 
a person's ability to manage himselflherself or handle his or her day to day affairs and 
on possible alternatives to hospitalisation. The Senior Social Worker may be contracted 
on (02) 745 4277. The Commission's Education and Information Section provides 
educational material for staff, interested community groups, health workers, families and 
friends of clients. The Education and Information Section can be contacted on (02) 560 
4933. 
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10. CHILD SUPPORT MATTERS 

10.1 The Child Support Service assists sole parent pensioners residing in the Sydney 
metropolitan area who are the subject of the review of Stage 1 pensioners by the 
Department of Social Security (DSS). A parent comes within the terms of the DSS 
Stage I Review it 

the parent was granted a Sole Parent's Pension (SPP) between 1 June 1988 and 
30 September 1989; 

the parent is currently receiving SPP; 

the parent has not yet satisfied DSS that the parent has taken reasonable action 
for maintenance and/or should be granted an exemption from taking maintenance 
action; and 

the parent has received a letter from DSS requiring reasonable action to be taken 
or an exemption to be granted within 3 months and directing the parent to 
approach a legal aid agency if assistance is required to take action for 
maintenance. 

10.2 The Child Support Service is located at: 

Level 4, 
74-76 Burwood Road 
Burwood NSW 2134 
Telephone: 	(02) 744 3833 

(008)45 1784 
for callers outside Sydney area 

10.3 The Service provides the following services to persons meeting the requirements set out 
in 10.1 and to others: 

general legal advice, not subject to a means or merit test, on the viability of child 
maintenance proceedings and on the conduct of child maintenance proceedings; 

minor assistance, in particular letters to non-custodial parents attempting to settle 
the question of child maintenance by negotiation and letters to DSS advising DSS 
that maintenance action is not viable; 

legal representation in child maintenance proceedings under the Family Law Act 
and in proceedings under the Child Support (Assessment) Act, subject to a means 
and merit test; 

assistance in negotiating and registering formal agreements for child maintenance 
under the Family Law Act and under the Child Support (Assessment) Act, subject 
to means test and a merit test; 

telephone information (by way of a 008 number) for sole parents outside the 
Sydney metropolitan area on maintenance proceedings and on obtaining legal aid 
for maintenance proceedings. 
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10.4 Solicitors from the Child Support Service provide advice and assistance at the Burwood 
office and also at other metropolitan offices of the Legal Aid Commission in thild 
maintenance proceedings. Solicitors from the Service also provide representation at 
several metropolitan courts. 
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LOCATION OF LEGAL AID COMMISSION OFFICES 

HEAD OFFICE GOSFORD PARRAMATTA 
Daking House 207 Albany Street 91 Phillip Street 
11-23 Rawson Place, NORTH GOSFORD 2250 PARRAMATTA 2150 
SYDNEY NSW 2000 DX 7222 GOSFORD DX 8293 PARRAMA1TA 
DX 5 SYDNEY Telephone: (043) 24 5611 Telephone: (02) 891 1600 
Telephone: (02) 219 5711 Fax: 	(043) 24 3503 Fax: 	(02) 689 1082 
Fax: 	(02) 219 5935 (Panamatta office is a referral 

HURSTVIL.LE cent'.) 

BANKSTOWN Ground Floor 
Civic Tower 12-14 Ormonde Pde PENRITH 
Suite 9, Level 4 HURSTVILLE 2220 76 Henry Street 
Cnr Rickard Rd & Jacobs DX 11328 HURSTVILLE PENRITH 2750 
Street Telephone: (02) 570 4055 DX 8038 PENRITH 
BANKSTOWN 2200 Fax: 	(02) 580 9676 Telephone: (047) 32 3077 
Telephone: (02) 707 4555 Fax: 	(047) 21 0572 
Fax: 	(02) 708 6505 LISMORE 

Suite 6, Level 4 RYDE 
BLACKTOWN 29 Molesworth Street 787 Victoria Road 
Level 3 LISMORE 2480 RYDE 2112 
85 Flushcornbe Road DX 7740 LISMORE DX 8405 RYDE 
BLACKTOWN 2148 Telephone: (066) 212082 Telephone: (02) 807 3044 
DX 8111 BLACKTOWN Fax: 	(066) 21 9874 Fax: 	(02) 809 6739 
Telephone: (02) 621 4800 
Fax: 	(02) 831 5597 LIVERPOOL TAMWORTH 

Suite 3, Level 3 3 Fitzroy Street 
BONDI JUNCTiON Interdell Centre TAMWORTH 2340 
1 Newland Street Cnr George & Scott Sts DX 6110 TAMWORTH 
BONDI JUNCTION 2022 LIVERPOOL 2170 Telephone: (067) 66 6322 
DX 12018 BONDI DX 5045 LIVERPOOL Fax: 	(067) 66 8303 
Telephone: (02) 387 3800 Telephone: (02) 601 1200 
Fax: 	(02) 389 6553 Fax: 	(02) 601 2249 WAGGA WAGGA 

(Liverpool office it a retenal 2nd Floor 
BURWOOD centre) Dept of Housing Building 
Level 4 Cnr Baylis & Morgan Sts 
74-76 Burwood Road MANLY WAGGA WAGGA 2650 
BURWOOD 2134 Suite 6, Level 4 DX 5424 WAGGA 
DX 8541 BURWOOD 39 East Esplanade Telephone: (069) 21 6588 
Telephone: (02) 747 6155 MANLY 2095 Fax: 	(069)21 7106 
Fax: 	(02) 744 6936 DX 9207 MANLY 

Telephone: (02) 977 1479 WOLLONGONG 
CAMPBELLTOWN Fax: 	(02) 977 3357 1st Floor 
Level 3 73 Church Street 
121 Queen Street NEWCASTLE WOLLONGONG 2500 
CAMPBELLTOWN 2560 Level 1 DX 5167 WOLLONGONG 
DX 5119 51-57 Bolton Street Telephone: (042) 28 8299 
CAMPBELLTOWN NEWCASTLE 2300 Fax: 	(042) 29 4027 
Telephone: (046) 28 2922 DX 7911 NEWCASTLE oflongong office deals with In- 

Fax: 	(046)28 1192 Telephone: (049)29 5482 house mattn. referral matters and 

Fax: 	(049) 29 3347 clIent Interviews). 

FAIRFIELD 
Suite 5, Level 2 ORANGE 
25 Smart Street 241 Lords Place 
FAIRFIELD 2165 ORANGE 2800 
DX 5068 FAIRFIELD DX 3040 ORANGE 
Telephone: (02) 727 3777 Telephone: (063) 62 8022 
Fax: 	(02) 724 7605 Fax: 	(063) 61 3983 
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SPECIALIST SERVICES 

CHILDRENS LEGAL 
SERVICE 
Shop 2, 287 Beames 
Avenue 
MT DRIJIU 2770 
P0 Box V139 
MT DRUI1T VILLAGE 
2770 
Telephone: (02) 625 5155 
Fax: 	(02) 675 3738 

MENTAL HEALTH 
ADVOCACY SERVICE 
Level 4, 74-76 Burwood 
Road 
BURWOOD 2134 
DX 8541 BURWOOD 
Telephone: 	(02) 745 

4277 
Fax: 	(02) 744 6936 

PRISONERS' LEGAL 
SERVICE 
(based at Head Office) 
Telephone: (02) 219 5888 
Fax: 	(02) 219 5916 

CHILD SUPPORT 
SERVICE 
Level 4, 74-76 Buiwood 
Road 
BURWOOD 2134 
DX 8541 BURWOOD 
Telephone: (02) 744 3833 

(008)45 1784 
Fax: 	(02) 744 6936 

VETERANS' ADVOCACY 
SERVICE 
Level 5 
1 Francis Sheet 
DARLINGHURST 2010 
Telephone: (02) 339 7677 
Fax: 	(02) 360 4204 
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	 1. WHAT IS THE MEANS TEST? 

1.1 	The means test sets out principles and indicators for income-testing and asset-testing 
applications for legal assistance to do the following: 

To assess whether or not an application's income and assets are such that they are 
eligible to receive legal aid. 

If eligible, 

to assess whether or not the applicant can afford to pay an initial contribution 
towards the costs of the legal assistance sought (See Section 36(1)(a) of the Legal 
Aid Commission Act); and 

to assess whether or not a contribution should be levied on the applicant If an 
order for costs Is made against him/her (see Section 36(1)(b) of the Legal Aid 
Commission Act). 

1.2 	The means test Is not the sole detern'ünant of an applicant's eligibility for legal aid. Ugiblity 
is also determined by other factors for example, whether or not legal aid is available for the type 
of matter for which aid Is sought, or whether or not the applicants case has reasonable 
prospects of success. 

WHAT IS THE MEANS TEST BASED ON? 

The Commission's means test Is based on the Henderson Poverty Line. The poverty line Is regarded 
as an unofficial standard of poverty In Australia. It Is calculated with reference to Household Disposable 
income and Average Weekly Earnings and Is updated regularly in One with movements In prosperity 
reflected in average income of the community. 

WHAT MATTERS ARE MEANS TESTED? 

3.1 	The means test Is not applied to the following: 

• 	the Commission's legal advice services 
• 	family law duty solicitor matters where the applicant Is In custody 
• 	children In Children's Court and Community Welfare Appeal Tribunal matters 
• 	children where an order for separate representation is made under sectIon 65 of the 

Family Law Act 
• 	llrst appearance ball applications In local court csirTdnal duty matters 
• 	certain Mental Health Advocacy Service matters 
• 	Veterans' Affairs matters (except for war service pension claims) 
• 	disabled persons as defined by the Disability Services and Guardianship Act 1987 before 

the Guardianship Board and Supreme Court appeab. 

3.2 	All other matters are means tested. 

I 
4194 



4. WHOSE INCOME AND ASSETS ARE CONSIDERED 
WHEN APPLYING THE MEANS TEST? 

The Commission's means test guidelines have regard to the ability of 

the applicant (see 4.1) and 

certain person(s) associated with the applicant (see 4.2) 

to meet the ordinary professional cost of the legal services the subject of the application. Accordingly, 
the means test guidelines are applied to these persons. 

Hereinafter, in this document, any reference to the means of the applicant includes, S,ere appropñate, 
the means of the associated persons as defined below. 

This includes 6.1 - 6.4; 72; 82; and 9.7. 

4.1 	Appticant 

The means test guidelines 
purpose of the means test, 
sought; and 

4.2 AssocIated Persons 

are applied to theincome and assets of the applicant For the 
the applicant Is regarded as the person whose behalf legal aid is 

0 Applicant's spouse or do fat pamier 

The means test guidelines are applied to the income and assets of the applicant's spouse 
or de facto partner, and 

Qi) Other persons financially responsible for the applicant 

With one exception, detailed below, the means test guidelines are applied to the income 
and assets of any person who is financially responsible for, or who provides financial 
support to. the applicant. 

-Where legal.aidIssought bya.child-(under18 yeais)for any.cdmlnal proceedings to be 
heard outside the Children's Court (Children's Court matters not being subject to a means 
test) Including appeals to the District Court from a decision of a Children's Court 
magistrate, the means test guidelines are applied to the Income and assets of the child 
and his/her spouse, and not to the Income and assets of other persons financially 
responsible for the child. 

Where the applicant Is a corporation, a member of an unincorporated association, or Is 
applying for legal aid In respect of proceedings under the Family Provision Act 1982, 
special guidelines apply. 

(liD Coipot 

Where the applicant Is a corporation, the means test guidelines are applied tot he income 
and assets of the corporation and also the Income and assets of any person(s) whose 
Interest It is considered will be directly and beneficially affected If legal aid is granted to 
the applicant. 
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(m) Memberships of unincorporated associations 

Where the appcant is a member of an unincorporated association, the means test 
guidelines are applied to the income and assets of the association and to the income and 
assets of any member of the association whose interests it is considered will be directly 
and beneficially affected if legal aid Is granted to the applicant. 

(v) Applicants in the Family Provision Act proceedings 

Where the applicant is applying for legal aid In respect of proceedings underthe Family 
Provision Act 1982, the means test guidelines are applied to the income and assets of 
the applicant and the applicants spouse or de facto partner, and to the income and 
assets of any other person(s) whose Interest It Is considered will be beneficially affected 
If legal aid Is granted to the app&ant. 

4.3 DIscretion to Disregard Means of Associated Persons 

There Is a discretion to disregard the Income and assets of associated persons In certain 
circumstances, for example, where It Is considered that the Income and/or assets are not 
available for the use or benefit of the applicant or that the applicant does not have access to 
the income or those assets, or where the associated person has a contrary interest in the 
matter for which legal aid Is sought, or In the case of a spouse, where the applicant and spouse 
are separated. 

In Means Test A' matters the discretion to disregard the Income and assets of issociated 
persons les with legal officers Grade Ill-N and above. 

In means Test 'B' and 'C' matters, the discretion to disregard Ahe Income and assets of 
associated persons Nes with the officer determining the application for aid; or by private 
practitioners authorised to grant aid under the Legal Aid Commission Act 1919. 
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S. APPLICATIONS OF THE MEANS TEST GUIDELINES 

5.1 	Contributions 

The means test guideflnes are to be used to assess contributions under sections 36(1)(a) and 
36(1)(b) of the Legal Aid Commission Act. 

5.2 VariatIon in means test guidelines 

The Income and assets guidenes and contributions scales vary according to the type of matter 
for which legal aid is sought. 

Separate guidelines are applied to each of the following groups of matters- 

5.3 Means Test A Guidelines 

• 	All CiVil Law matters 
• 	All Administrative Law matters 

Family Law matters: 

- 	inctuding care and Community Welfare Appeals Tribunal matters; and 
- 	excluding duty scheme for parents in child welfare proceedings. 

Criminal Indictable matters and all Criminal Appeals. 

5.4 Means Test B Guidelines 	- 

• 	Defended Local Court Criminal Duty Solicitor matters 
Duty scheme for parents in child welfare proceedings. 

5.5 Means Test C Guidelines 

• 	Pleas, Mentions and Bail Applications In Local Court Criminal matters 
• 	Informants In Local Court Criminal matters 
• 	-Supreme Court Bail Applications 

Representation provided by the Prisoners Legal Service. 

4- 
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6. MEANS TEST A GUIDELINES 

ALL CIVIL LAW MATTERS 

ALL ADMINISTRATiVE LAW MATTERS 

FAMILY LAW MATTERS 

Including 'care' and Community Welfare Appeals matters; and 
excluding duty scheme for parents in child welfare proceedings. 

CRIMINAL INDICTABLE MATTERS AND ALL CRIMINAL APPEALS 

6.1 	ElIgibIlIty 

The applicant's eligibility for legal aid in these matters Is determined by: 

• 	applicants weekly disposable Income 
• 	applicant's net liquid assets 
• 	assessment of applicants ability to pay legal costs. 

(i) Weekly disposable income - what is Included? 

Income from all sources is Included in the assessment, including, but not limited to, the 
following: 

• 	pensions/benefits 
• 	wages/salaries 
• 	business income 
• 	maintenance payments 
• 	board or rent received 
• 	Interest earned and dividends paid on investments 
• 	workers compensation benefits 

The only exemptions from income are family and handicapped child's allowances, the 
Additional Family Payment, the Guardian Allowance and Rent Assistance. 

(i) How to calculate weekly disposable Income. 

The means test guidelines on income are applied to the applicants weekly disposable 
income which is the applicants total weekly income, lass: 

income tax 

housing costs (i.e. rent, half-board, or moilgage Instalments plus municipal and 
water rates, to a ceiling of $128 per week) 

dependant aflowance 

(I) A dependants allowance is to be deducted for a spouse, whether or not 
he/she receives a separate Income, and for all genuine dependants, whether 
or not they reside with the applicant. 

(i) The amount to be deducted is $60 per dependant except where dependants 
do not reside with the applicant In which case the actual amount of 
maintenance paid up to a ceiling of $60 per dependant is to be deducted. 

Lj 
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(III) Income Guidelines 

• 	To qualify for legal aid, appbcants must have $190 or less in weekly disposable 
income. 

• 	Applicants with a weekly disposable income of $128 or less quaify for legal aid 
with no contribution levied on income. 

• 	Applicants with a weekly disposable income of between $129 and $190 qualify for 
legal aid, but pay a contribution based on their income as per the table below. 

GUIDEUNES FOR CONTRIBUTION ON WEEKLY DISPOSASLE INCOME 

Weekly Disposable 	Applicants with $500 	Applicants with $501 - 	Applicants with more 
Income 	or less In Net Liquid 	$1000 In Net Liquid 	than $1000 in Net 

Assets 	 Assets 	 Liquid Assets 

$128 or less nil nil nil 

$129-$140 $60 $75 $100 

$141-$153 $120 $150 $200 

$154-$165 	. $180 $225 $300 

$166-$178 . 	 $240 . 	 $300 $400 

$179-$190 $300 $375 $500 

Net liquid assets what Is Included? 

Liquid assets are readily !ealisable assets. 

Unless the value Is unusually high, liquid assets do not Include the following: 

• 	clothes 
• 	toolsoftrade 
• 	household furniture 
• 	motor vehicle which Is reasonably necessary for domestic or employment 

purposes. 

How to calculate net liquid assets 

The means test guidelines on assets are applied to the applicant's net bquicI assets, 
which are the appicant's total kquid assets less: 

a dependant allowance of $500 per dependant (a dependant's allowance Is to be 
deducted for a spouse whether or not he/she receives a separate Income). 

Assets Guidelines 

Subject to the appicants eligibility under the Income guidelines, appicants with net 
iquid assets of $500 or less are not required to pay a contribution on assets. 

Sul*ct to the appicant's eligibility under the income guIdelines, appicants with 
over $500 In net iquid assets pay a contilbution based on their assets as per the 
table below: 

$ 
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Means Test A 

GUIDELINES FOR CONTRIBUTiONS ON NET UQUID ASSETS 

Net liquid assets 

$500 or less 

$501 -$1000 

$1001 -$3000 

$3001 

Contribution 

• 	 nil 

$100 

$100 pIus 80% of assets with this range 

$1700 plus 100% of assets over $3000 

Total contribution 

The total contdbution to be levied under the means test guidelines is the sum of 
the contributions levied on income and on assets. 

If the total ccntrfbufions exceeds the estimated cost of the p'oceedngs, the 
applicant is Ineligible for aid 

Applicants ability to pay legal costs 

In addition to assessing the applicants eligibility under the income test and asset test 
guidelines, the following matters are taken into consideration when determining an 
applicants eligiMty for legal aid: 

the applicants ability to afford the cost of legal proceedings having regard to 
his/her general assets; 

the applicants ability to realise or secure a loan to cover the cost of legal 
proceedings having regard to his/her substantial fixed assets, (including equity In 
principal home) and/or interest in business assets. 

Where, having regard to the above, the applicant Is considered to have the ability to pay 
his/her own legal costs, legal aid will be refused. 

Where, the applicants lifestyle or standard of living appears to be supported by means 
beyond those disclosed in the legal aid application, legal aid may be refused. 

6.2 DiscretIon 

Discretion can be exercised to grant legal aid to applicants who exceed means test guidelines 
and to waive or vary the level of contribution from the amounts contained in the guidelines;• 

6.3 Granting legal aid to applicants who exceed means test guidelines 

There is discretion to grant legal aid to an applicant whose income and/or assets exceed the 
means test guidelines. Discretion can be exercised In these circunstances to ensure that the 
following factors, amongst others, are taken into account: 

• 	the likety cost of proceedings 
• 	the type of proceedings 
• 	the overall financial position of the appicant 

situations where the applicant would suffer special hardship if legal aid was refused. 
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Means Test A 

6.4 Waiving or varying contributions 	 - 

There is a discretion to waive the contribution or vary the level of contribution (i.e. to increase 
or decrease the level of contribution) on income and/or assets from the amount contained in 
the guidelines. 

The discretion to increase the level of contribution should take account of, amongst other 
things: 

the Ikely cost of proceedings 
the type of proceedings 
the overall finandal position of the petson making the application for legal aid. 

Discretion to waive or decrease the level of contribution should only be exercised in limited 
circumstances, such as where the applicant would suffer special hardship If the contribution was 
Imposed. 

S 
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7. MEANS TEST B GUIDELINES 

DEFENDED LOCAL COURT CRIMINAL DUTY SOLICITOR MATTERS 

DUTY SCHEME FOR PARENTS IN CHILD WELFARE PROCEEDINGS 

COMMITTALS 

7.1 	ElIgibility 

To quafy for legal aid, appllcants must satisfy both the weekly disposable income guidelines 
and the net liquid assets guidelines. 

0) Weekly disposable Income -what Is Included? 

Income from all sources is Included in the assessment, including, but not liMed to, the 
following: 

pension/benefits 
• 	wages/salaries 

business income 
maintenance payments 
board or rem received 
interest earned and dividends paid on investments 

The only exemptions from Income are family and handicapped child's allowance, the 
Additional Family Payment, the Guardian Allowance and Rent Assistance. 

(ii) How to calculate weekly disposable Income 

The means test guidellnes on Income are applled to the appllcant's weekly dsposable 
Income which Is the apphcant's total weekly income, less: 

Income tax 

housing costs (i.e. rent, half-board, or mortgage instalments plus murScipal and 
water rates, to a celng of $128 per week) 

dependant allowance 

0) 	A dependant's allowance is to be deducted for a spouse, whether or not 
he/she receives a separate Income, and for all genuine dependants, whether 
or not they reside with the appicant. 

01) The amount to be deducted is $60 per dependant except where dependants 
do not reside with the applicant, In which case the actual amount of 
maintenance paid up to a celllng of $60 per dependant is to be deducted. 

(iii') Income Guidelines 

To qualfy for legal aid the applicant must have $190 or less in weekly thsposable 
Income. 

Applicants with a weekly disposable Income of $128 or less qualify (subject to 
ellgibility under the assets guidefines) for legal aid with no contilbution levied on 
their income. 

9 
411114 



Means Test B 

Applicants with a weekly disposable income of $129 - $190 qualify (subject tc 
eligibility under the assets guidelines) for legal aid with a contribution on income. 

Applicants with a weekly disposable income greater than $190 are ineligible for 
legal aid. 

(iv) Net liquid assets - what Is included? 

Uquid assets are readily realisable assets. Unless the value is unusually high; liquid 
assets do not Include: 

• 	clothes 
• 	toob of trade 
• 	household furniture 
• 	equity In applicants principal home 
• 	motor vehicle which Is reasonably 

purposes. 
necessary for domestic or employment 

(v) How to calculate net liquid assets 

The means test guidelines are applied to the applicants net liquid assets, which are the 
applicants total liquid assets, less: 

a dependant aflowance of $500 per dependant (a dependant's allowance is to be 
deducted for a spouse whether or not he/she receives a separate income). 

(vi) Assets Guidelines 

Appcants with net liquid assets of $1,000 or less are (subject to eligibility under 
the Income guidelines) eligible for legal aid with no contribution on assets. 

if the applicants net kquid assets exceed $1,000, a further deduction - the 
estimated cost of the proceedings - Is to be made to assess their eligibility. 

If, after the deduction of the estimated cost of the proceedings, the 
applicants assets are $1,000 or less, the applicant is (subject to eligibility for 
aid under the Income guidelines) eligible for aid with a contribution on assets. 

If, after the deduction of the estimated cost of the proceedings, the 
applicants assets exceed $1000, the applicant is ineligible for aid. 

(vii) Total contribution 

If the applicant's weekly disposable Income is between $129 and $190 and/or the 
applicants assets, after deduction of the dependant's aflowance and the estimated cost 
of the proceedings, is $1,000 or less, a total contribution of $50 Is levied. 

10 
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7.2 DIscretion to refuse legal aid to applicants whose Income andlor assets 
fall below means test guidelines 

Discretion can be exercised to refuse legal aid to applicants whose income and'or assets fall 
below the levels provided in the means test guidelines. This discretion can be exercised in the 
following situations, amongst others: 

where the appcant should reasonably be able to afford the cost of legal proceedings 
having regard to his/her general assets; 

• 	where the applicant has substantial fixed assets or an interest in business assets that 
could be realisable, or against which the applicant could secure.a loan to cover the cost 
of legal proceedings; 

where the applicants lifestyle or standard of living appears to be supported by means 
beyond those disclosed in the legal aid application. 

-I 
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8. MEANS TEST C GUIDELINES . 

PLEAS, MENTIONS AND BAIL APPLICATIONS IN LOCAL COURT CRIMINAL MATTERS 

INFORMANTS IN LOCAL COURT CRIMINAL MATTERS 

SUPREME COURT BAIL APPUCATIONS 

REPRESENTATION PROVIDED BY THE PRISONERS' LEGAL SERVICE 

8.1 	ElIgibility 	 . 	
- ..... 

To qualify for legal aid, applicants must satisfy both the weekly dsposable income guidelines 
and the net liquid assets guidelines. 

Q) Weekly disposable income - what Is Included? 

Income from all sources Is included in the assessment, including, but not limited to, the 
following: 

pensions/benefits 
wages/salaries 
maintenance payments 
board or rent received 
Interest earns and dividends paid on investments 
workem' compensation benefits. 

The only exemptions from income are family and handicapped child's allowances, the 
Additional Family Payment, the Guardian Allowance and Rent Assistance. 

0') Now to calculate weekly disposable income 

The means test guidelines on income are applied to the applicant's weekly dsposable 
income which is the applicant's total income, less: 

income tax 

housing costs.(Le.4ent, .half-boardor..mortgage.instalment.s plus munidpal and 
water rates, to a ceiling of $128 per week). 

dependant allowance 

Q) 	A dependant's allowance is to be deducted for a spouse, whether or not 
he/she receives a separate income, and for all genuine dependants, whether 
or not they reside with the applicant. 

® The amount to be deducted is $60 per dependant except where dependants 
do not reside with the applicant, in which case the actual amount of 
maintenance paid up to a ceiling of $60 per dependant Is to be deducted. 

(iii) Income Guidelines 

Applicants with $190 or less in weekly disposable income are, subject to eligiblity 
under the assets guidelines, eigible for legal aid. 
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No contribution on income is levied in these matters. 

Applicants with a weekly disposable income greater than $190 are ineligible for 
legal aid. 

(ov) Net liquid assets -what Is Included? 

Liquid assets are readily realisable assets. Unless the vilue is unusually high, liquid 
assets do not include: 

• 	clothes 
• 	tools of trade 
• 	household furniture 
• 	equity In applicant's principal home 
• 	motor vehicle which Is reasonably for domestic or employment purposes. 

How to calculate net liquid assets 

The means test guidelines are applied to the applicant's net liquid assets, which are the 
applicant's total liquid assets, less: 	 - 

a dependant allowance of $500 per dependant (a dependant's allowance Is to be 
deducted for a spouse whetheror not he/she receives a separate Income). 

Assets Guidelines 

Applicants with $1,000 or less In net liquid assets are, subject to eligibility under 
the Income guidelines, eligible for legal aid. 

No contribution on assets is levied in these Stters. 

Applicants with more than $1,000 in net liquId assets are Ineligible for aid. 

8.2 DiscretIon to refuse legal aid to applicants whose Income and/or assets 
fall below means test guidelines 

.Discretion can be exercised to-refuse legal aid toapplicants-whose income and/or assets fall 
below the levels provided in the means test guidelines. This discretion can be exercised in the 
following situations, amongst others: 

where the applicant should reasonably be able to afford the cost of legal proceedings 
having regard to his/her general assets: 

where the applicant has substantial fixed assets or an interest in business assets that 
could be realised, or against which the applicant could secure a loan to cover the cost 
of legal proceedings: 

where the applicant's lifestyle or standard of livIng appears to be supported by means 
beyond those disclosed in the legal aid application. 
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9. VERIFICATION OF MEANS 

The Commission requires that applicants for legal aid verify their means (both income and assets) as 
disclosed on the legal aid application. The means of associated persons must also be verified, except 
where discretion has been exercised to disregard their means. 

	

9.1 	VerIfication of income 

The soUcitor responsible for determining the application for legal aid should sight the following 
documents (or copies to verify the applicant's Income as disclosed on the application form: 

for salaried applicants - a recent payslip On the event of the applicant not having a 
payslip, then some other evidence of Income or employment must be provided, such as 
a letter from an employer or the most recent group certificate; 

for pensioners - a pension or other benefit card; 

for self-employed applicants - a copy of the most recent hall tax return. 

	

9.2 	VerificatIon of liquId assets 

The solicitor responsible fordeterminlng the application for legal aid should sight recent 
statements showing two months' operation on. all accounts maintained by the applicant with 
financial institutions, as disclosed on the application form. 

9.3 VerIfication of non-liquid assets 

Verification of non-liquid assets should be requested when the officer deternining the 
application considers It appropriate, e.g. where there appears to be some inconsistency in the 
application. 

9.4 Non verification of means 

With certain exceptions (see 9.5 - 9.6) and a discretion (see 9.7), a grant of aid will not be 
made until the Income and liquid assets of the applicant have been verified by the solicitor 
detemthing the grant of aid. 

If the required documents are not produced within a reasonable period of time of being 
requested, then legal aid will be refused. 

9.1 Emergency grants 

Verification of applicant's means is not required prior to an emergency grant of aid being 
granted. However, a formal application must be lodged with the Commission withIn 14 days 
of the emergency grant being made, and documents verifying the applicant's Income and liquid 
assets must also be lodged withIn this time frame. 

9.6 First contact duty solIcitor matters 

Verification of the applicant's means Is not required on the occasion of a dent's fist contact 
(whether an office Interview or a court appearance) with a duty solcftot In relation of a particular 
matter. (It should be noted that first appearance ball applications are not means tested and 
therefore the question of verification will not apply). 

14 
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4 	• 	If, however, an additional contact with or appearance for the client is necessary, then the 
client is required to produce documents veflfying his/her income and liquid assets. 

Where the additional contact or appearance is being made with a different duty solicitor, 
the solicitor who first deals with the client should advise him/her that they Will be required 
to provide verifying means to that second solicitor. 

	

9.7 	DIscretion 

-There Is a discretion In special circumstances to waive the requirement for verification of 
means. This discretion can be exercised by legal officers Grade lll-lV and above. In duty 
solicitor matters, the discretion can be exercised by legal officers Grade I-Ill and above and by 
private practitioners authorised to grant aId under the Legal Aid Commission Act 1979. 

There Is a discretion to waive the requirement for verification of means in duty solicitor matters 
for parents in proceedings under the Children (Care and Protection) Act, where in all the 
circumstances, It is Impractical to obtain verification. This discretion can be exercised by 
Commission officers and private practitioners authoflsed to grant legal aid under the Legal Aid 
Commission Act 1979 (effective 27.9.90). 

	

9.8 	Refusal to grant legal aId - 	 - 

Verification of applicant's income and liquid assets Is not required if it is apparent from the 
material contained in the application that the application will be refused (whether on merit, 
means or guidelines). 

If this -refusal subsequently becomes the subject of an appeal to the Legal Aid Review 
Committee, then verification may be required. 

15 
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Legal aid in 
$50.m crisis, 
says report 

-'4 

p.- 

By SONVA VOUIIARD 
A $50 million funding increase for 

legal aid was needed urgently to help at 
least 50,000 disadvanta3ed Australians 
who were being denied justice, the Law 
Council of Australia said yesterday. 

"There is a crisis in legal aid because 
large numbers of people can't get it," the 
council's deputy secretary-general, Mr 
Barrie Virtue, said. 

The demand for legal aid had risen 
significantly, partly because of the reces-
sion, but funding had not increased in 
real terms, the council said in a submis-
sion to the Federal and State govern-
ments. 

"To restore funding to levels which 
would provide legal aid now to those who 
were eligible for legal aid in 1987-88 
requires a real increase in funding of 
$50 million," the submission said. 

"It is quite unacceptable that those in 
the Australian community least able to 
afford access to justice should be 
deprived of legal aid and be alienated 
from theft right to it by the failure of 
Government to provide adequate funds." 

The president of the council, Mr John 
Mansileld, QC, said: "Legal aid is being 
severely rationed and this makes a 
mockery of calls for better access to 
justice. It is the people who most need 
help who are denied access to justice by 
the shortage of legal aid." 

Because priority was given to criminal 
defendants, most of whom were men, 
there was less legal aid available for  

women and theft specific needs, the 
council said. 

Legal aid funding in 1992-93 totalled 
$251.8 million. The Federal Government 
contributes 55 per cent of funding, with 
State governments providing the rest. 

A spokeswoman for the Federal 
Minister for Justice, Mr Kerr, said 
yesterday the Government had main-
tained legal aid funding at a difficult 
budgetary time while many programs 
were being cut Community legal centres 
received further funding, the spokes-
woman said. 

The council's submission said many 
social security recipients had been 
excluded from legal aid assistance 
because the assets test for legal aid was far 
more stringent than the test for social 
security benefits. 

Heavy demand had forced Legal Aid 
Commissions to restrict grants by tighten. 
ing means, matter and merit guidelines. 

"If better access to justice is genuinely 
considered important, increased legal aid 
should be recognised as one of the most 
important ways of achieving it," Mr 
Mansfield said. 

He said the funding arrangements had 
not taken into account the growth in 
population, growth in legislation, the 
recession, the growth in crime, increased 
government court charges, hiher inter-
preters' fees, hither expert witness fees 
and costs associated with case manage-
ment and new technology.  



• 	
Legal aid 
centres 
demand 

sm-f pay-up 
By JACQUELYN HOLEt5 

and ELIZABETH JURMAN 

The State's community legal 
centres have called on the 
Government to pay more than - 
$6 million it owes the Legal Aid 
Commission after the commis- 
sion's decision to stop funding 
civil legal Cases. 

At an emergency meeting 
yesterday, the Community Legal • 	
Centres - an umbrella organi- 
sation representing 28 legal 
centres - also called on the 

• 	 commission to defer the imple- 
mention of its desion, which 
is due to come into effect on 
January I. 

A spokeswoman for the legal 
centres, Ms Sandra lCollev, a 
solicitor with the Marrjckvjlie 
Legal Centre said a report by 
the former Auditor.General, Mr 
Ken Robson, had revealed that 
the State Government owed the 
commission $3.2 million. 
- "We understand the Treasury 

has reneged on its [obligaton) to 
pay this money," she said. 

Funding for the commission 
is provided under a joint 
Federal/State agreement. The 
Herald understands that the 
Commonwealth Government is 
up to date on its funding 
obligations. 

The Government also backed - 
away from its commitment, in 
June, to contribute $3.6 million a 
ySr for the next two years, as a 
one-off payment to help the 
commission overcome its fund. 
ing crisis, Ms Koller said. 

The decision to stop legal aid 
funding of most civil cases 
covers environmental, tenant, 
product liability, personal 
injury, victim compensation and - 
professional negligence matters. 

The State Opposition's 
spokesman on legal affairs, Mr 
Paul Whelan, called on the State 

• 	 Government last night to make 
up the Legal Aid Commission's • 	. 	 funding shortfall to enable it to 
continue to act in civil matters. 

"The Government has a clear 
obligation to fund them because 

• 	the debts were incurred by an 
agency of the Government - the 
Legal Aid Commission" he sait 



S 

SS 
e 	 - 

Minister 
for the Environment 

Level 20 Westfield Tozirer 
100 William Sfreet 

East Sydney N.S.W. 2011 
Tel:368 2888 
Fax: 3682900 
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In. reply please quote: 49826/per 

Dr 3' Messer 
Chairperson 
Nature Conservation council of 145W 
39 George Street 
SYDNEY NSW 2000 

- 7 AUG 1991 
Dear Dr Mésser, 

x refer to your letter of 30 July 1991 (dated 30.1.91) 
regarding the Ministerial Committee on legal aid guidelines. 

The Ministerial Committee has been formed to review the legal 
aid gtidelineS. If the Nature Conservation Council would like 
to make a submission to the Committee on the use of legal aid, 
tl1ien I would be happy to refer that submission to the 
Committee. 

• :The Cothn4ttee has not met to date but I would be 
happy to put 

to the Committee your request that they meet with the NCC. 

z7 TZ..J 
TIM MOORE, NP 
Minister for the Environment 

Mun National Park THE NEW SOUTH WALES GOVERNMENT 	
.. 	 WallsofChinatuflette

p   
Putting people first by managing better 	Willandra Lakes Wor d Heritage Area 
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P-Ill 4w 
8rief)IG Mr Paul Whelan, MP 	 . I 
Shadow Attorney General 	 I . 

• 	Re: Legal Aid and Environmental, Issuef ,j 	. 	. 
The Legal Aid Commission of NSW has granted legal aid in public. 
interest environmen.tal matters since about 1985. It is still the 
onytegal Aid Commission in Australia to have a policy of making •  
yegular grants in such cases. 

The number of applications and grants of legal. aid has been 
extremely small given the large number of matters .which the Legal 
Aid Commission handles. It has become difficult to obtain 
information dlrectly,,,from the Legal Aid Commission about the 
number of application')and grants made under this scheme. As far 
as we are aware the 'Following applies: 

Date 	Ap,plicatSons Received 	Applications Granted 

85/R6 	 .5 	. 	. 	. 	. 	. 	5 
86/87 	 55 	 17 
87/88 	 23 	•' 	 13 
88/89 	 52 	 . '27 

We have not been able to obtain more recent information but 
suspect the number Of applications and grants made have probably 
been reduced. Due to changps detailed below it, has become very. 
difficult to obtain lealirz the last 12 months in New South 
Wales. 	 . 	 . 	 . 	

. 
Review of the Environmental Policies  

a. believe that due to political pressure/.aCe'E on the Legal Aid 
Commission because or leal aid grants tO controversial court 
challenges in the areas og \ forestry and mining that the 
Commission decided to review ii policies in 1991. For example, 
we are aware thai in a couple oE\controversial matters a senior 
member of the Couuuission has bSsrequired to attend çabie 
meetings presumably to discuss 9ranE.QL.aid , . fi1€CI 
A review of the legal aid environmental policies, was. started in 
about March 1991. A discussion paper was produced by the Legal 
Aid Commission and responses sought and received from a number 
of individuals and organisations. The summary of those responses 
was basically favourable on the operat.on of the existing 
policies. Nevertheless the guidelines applying to environmental 
matters were substantially' revised and new guidelines were 
implemented from July 1991. 

Our major concerns with the current guidelinen are that: 

op1 .do/dSl*n. hrf 
	 1. 
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1. 	Legal aid in public 
restricted to only two 
Environment Court. This 
cases in the Land & 
pollution matters), the 
actions. 

interest environmental cases i s  
classes of cases in the Land & 
must be expanded to include other 
Environmen± Court (eg. Class S 
Supreme Court and Federal Court 

in dciding whether or not there is a substantial public 
interest at stake there is now a requirement that the 
"projected public economic.benefit of theactivity or the 
proposed undertaking" be taken into account. We regard 
this as totally inappropriate addition -  to .-tjhe pub]4c 
intorost criteria, 	z41,frf3L. 	}i~ -j a/r&&4 
Under the present policies and the practical application 
these it is very dlIf iculL to obtain legal aid for 
precedent-setting test cases. Legal aid requires that there  vatrs 
be reasonable prospects or success. It is impossible to 
provide this in test cases as these break new legal ground. 
If the public interest nature of proceedings is sufficient 
these cases must also be funded. 	- 

The way the means tese is applied in environmental matters 
needs changing. These are public interest matters and it 
is inappropriate to apply the means test in. the same way 
that it is applied in other civil arecu where only 
individual lnterests are involved. 	Groups are already 
required to make substantial contributions (John Corkill 
being required to conerlbute $12, 000 for one case) we 
understand that the means of the group is relevint to the 
question of contribution. we do not think that the means 
of a particular applicant group should decide whether or 
not they obtain legal aid for a p3.lblic interest matter. 

Changs in Compositipu of LeflI Aid EnMironmenta)..Advisory 
Committee 

In 1986, the Legal,Aid Commission established an environmental 
consultative sub-committee to advise it on individual 
applications for aid under the public interest environmental 
guideli ties. 

During 1991, changes were made to the membership of the Legal Aid 
environmental consu]:tative sub-committee. The committee had been 
an expert group of legal and other -practitioners, Oftei% 
academics. From September 1991 the composition of the committee 
was changed to include a representative of the Chamber of Mines 
and a representative of the Forest Products Association. . the 
executive director of the Forest Products was nominated to appear 
on the committee. These representatives have already had a 
conflict of interest over cases before the committee. In 
addition, a lawyer from the Department of Planning and the 
National Parks and Wildlife Service was included. These lawyers, 

npl eda/.the.Inn.brt 	 . 	
2. 
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particularly' in the case of the Department of Planning, will 
regularly ,  have a conflict oç interest. We think this is a gross 
abuse of the committee's process. The ACP and the Environmental 
Defender's Office have been able to nominate a representative on 
the committee for several years, but that person is always at 
arms length, being rieit.her a Board member nor employee. We mus 
stress that the' aim of the committee '  is to be expert and not b 
"interest" based. . . . . 

Recent Full Commission Decisions  

. 	 . 

Further woflying aevelopments have emerged in the last 6 months.('i 
On at lea,tt two occasions the Legal Aid Commissibn staff have 	.c 

• referred'for decision two applicants under the public intèrest
. 

 
environment.äl law guidelines. The full Legal Aid Commission thas.cç', 
therefore made a decision about whether or not legal:. should be.... 
granted.. We.are concerned at the possible influence of political€ 
con5iderations in this decision-making process. It also provides  
maximum opportunity for decision to be delaj'ed (Corkill" ee 

• 4ecSatonJy $c Uc 	cpi"2V 	3P'U G&M\( 	. 	

'. d 
The Australian Conservat.ion Foundation and the NSW Amated'$ 

• Fishing Clubs Association were rerused legal aid by a meeting A. 
the full Legal A1Ø Commission in June. 1992. this is despite-. i 
approximately 10 iaonLhs work spent in preparing the legal aid 
application and providing three barristers' opinions, including 
those of two Queens Counsel, and $5,000 worth or scientificq 
reports to the Commission. The Commission spent approximately 
S7,000 of its own money in preparaLion of the application. The 
Legal Aid Commission does not provide reasons when it refuses è' 
grant of legal aid. 	. 	 . 

This case involves major public interest questions concerning the 
• administration of pollution law under the Environmental Of fences 

• . & Penalties ACL and we consider this isa highly appropriate 
matter for the Legal Aid Commission to have funded. At thiè 
stage.' a more impecunious person has been found to act 	as 	-, 
applicant in the proceedings. If this person had not been 
.forthcouuiiaiy these proceedings would have had to stop in June. 

As you would be aware,, failing to obtain legal 
very difficult circumstances because not only will he be  
responsible for thelf own costs but, in the event that they ose, 	C4 
they will, often have to pay the winner's costs. An affidavit 
setting out the history or the matter in relation to the ACF case 
is. attached. 	 . 

Scrutiny of Legal Aid bY Goverfl.fflp..t 

iii early August 1991 statements appeared in the media to the 
effect that the px'esenL Attorney General had written to the Legal 

• 

	

	Aid Commission suggesting that the Commission make cuts, to legal 
aid in environmental matters. Suggestions were made that the 

lip1  cdo/,thclan.brf 	 . 	 3. 	. 	 - 71 
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H 
ekpen ture review committee /

ee

argeted this area as beinà One 

ri 7  : ________ 
Tim Moore, John Hannafoi.d and e committee s operations were 
virtually unknown. Correspondence was received -  early in 1992 
stating that it was-the view of the committee that the present - 
arranyémenLs in relation to legal should continue as they 
presently exist. - - - 

In light of the above, history we feel.that action is required in 
the following areas:- - 	- 	 - 	 - 

Restoration of - the Legal Aid Commission budget to an 
adequate level. 	- - 	 - 	 - 

The independence of the Legal Aid Commission must be 
- - guaranteed. Appointments to the CommissAon. must not be 

subject to any joLitJ.cal motivation. 112.- (JLS"tPGaOh,.. ch4c&. 

The current 4uidelines applied by the Legal Aid Commission 
should be returned to the situation which existed prior to 

- - the review in 1991.. 

The role of the environmental consultative sub-committee 
must be reviewed once again to ensure that it is an expert 
committee. It should not include any government lawyers 
and those bodies nominating representatives to it should 

nominate arms length experts only. 	 - 

There is a lack of accountability by the Commission in 
providing reasons for its decisions to refuse legal aid. 
The commission does not provide information on the - number 
of applications received under the environmental 'law 
guidelines, the number granted and, the amount spent. Such 
information could easily be included in the Commissionts 

- - annual report. 	- 	 - 	 - 	 - 

There - needs to be 	a commitment to, public interest 
environmental litigation which is precedent setting. 145W 

- - has the best environmental law- system in Australia because 
of the strung legislation provided tàgether with the 

- ability given to citizens to enforce that legislotion. 
- This enforcement must include the ability to take test 
cases and the Commission Eund this. 	- - 

6 July 1992 

,.i.1 .winh..talna.brf 	 - 	 4 •' - 
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BUSHLAND IN 
OUR CITIES 

AND SUBURBS 
PART 1: MAKING 
PLANNtNG WORK 

Saturday 29 August, 1992 
Maiden. Theatre. Botanic Gardens 

Mrs Macquarie Rd.. Sydney. 

For further imf ormatiorh phone 247 
2228 or 247 4206 

& 
I- 

Part 11 of this series will be held in 
early 1993 

It is expected that the proceedings will 
be published and we welcome an 
indication of your interest in purchasing 
a copy. 

Bush/nd in the it, or the City 
ii the Bush? 

• To intervene or not to intervene? Bush 
regeneration techniques provide for 
relatively low cost strategies but there is 
no such thing as a free lunch. - - 

NATURE CONSERVATION 
COUNCIL OFIINSW 

>0 

IC 

The protection of NSW's unique urban 
bushland continues to be of increasing 
importance to government agencies. 
concerned individuals and professional 
practitioners - 

The legal situatiOn is consiantl 	 c 
,g changing; 	- 	- 	e 

increasingly wçlt-informed. and local 
,( government grocis ever more committed - 

to conserving and properly managing 
this scarce and threatened natural 
resource. 

•Where to start with plans of 
nianngemeqyiid how far to go at what 
cost? 

• Community knowledge and expertise 
how can it be best incorporated and 
utilized? 

•The role of the private sector vs. a vs. 
the public sector and volunteers? 

These are same of the issues that will be 
addressed in the course of this seminar. 

However, many gaps still exist in out 	The seminar is structured to ensure that 
knowledge as to how .-to manage 	there is time for discussion and debate. 
urban bushland to ensure that it remains 
ecologically viable in the long-term 
while also allowing it to function 	n 
important sociaL cultural and 
recreational resource for existing d4*A.4t.. 
communities 4s4" or fasuce- 

_ZffA=a"Q&& 
 

Mo
-  

In fact, ftr more training ..involvement 
antrtfl occurs, the more 99930.00 .  
seqgAaJw, mare complex and debatable, iSSV½ 
r 

Legal responsibilities and constraints? 
What is the current situation in regard to 
SE?? 1.9 - Bush/nd in urban Areas and 
the Endangered Fauna Protection 4ct 
199)? Will the new Làcsl Government 
Actrsiake a dilferencefio what? 

- 4 



- - ._... ...e, iii response to your letter of • 	
.'ouecember,.l99lin. the matter of Mr John Corkill and the Legal Aid 1 Coimnjsjo. - 	. 

- - 	

I Unfortunatly I 
am unable to give you good news but can advise that I have 

aised the matter ona number of occasions with the Commission and the 
last of. those being on 18 March, 1992. ................. 

Basically I have been intoned that, once the application for legal aid • 	
was referred to it. the Connjssfon made all further decisions and that it 
did so having ayailabie all materials submitted in Support of the application  

to the response to date, I am not in a 
position to asertajn whether the Commission acted without any good and 
propet.reason tn,.tefusjng aid in the Heritage Council matter. 

-. - •- 

I would certainly 
Parks 	Wildi 	agree with the comments in relation to the National & 	

1 fe Act Proceedings made in the second last paragraph of your 
letter of 6 December, 1931 in relation to the Commission in effect 
deferring the decision fot! an applicatj 	for aid until the Proceedings for which aid as sought had been deternilned. 

C 
While I can indicate that the matters have been raised with the 
Connnissfont:it remains that the Commission Itself made the decisions in 
relation to your dierit and the decisions were not made pursuant to any 
delegation or authorisation under Section 69. If the decision had been 
made, pursuant to such delegation or authorisatlon then the Conmüssion 

"would be required p ursuant to Section 34(5) to record the reasons for the 
determinatjoflof the'applidatfon. 

I can find no r6qu 
irement In the current Act for the Commission to record 

reaàn& for its decision. Hotver, I will continue to pursue that matter 
with the Cámmission and Investigate the Possibilfty of requesting an amendj 	to the legislation,. 	 - 

I'  

Yours faithfully, 

:) 
- Responsible Legal Officer -. 
•legal Aid Liaison Coittee:. 

VF 8327/w5 	
Helping you 

-• 

I 
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r 	Ciats 

Qir Sir s  

i rer to corrsF3nanc of lath 1991 in  6 Dctser, 1991 
In tb enter o 	r John r 	r' 	

7 Co'tinion. 

Unfortwtily I r: ur310 to SIV2 you goon r: 	a.t C. r.icj tho 	ttor Of d n.-ter of OCCasjon with tr last of tna boing on 18 hrch, 1992. 
Batically I hey: born 1 nfgrd that, once tP'o 	n' was rfcrr.d to it, t 	Coniss ior tfiado 	J fjrt :-- did so Pavirg avail_bc all matr1ls Sub-,itt: ppl int4on. 

Unfortrutciy, frving rcgLJrd to tJt repQnse to - t, I 
ntn pos1tq,, to 	 ilnet),or the Nr7- -j scic acted vi Vojt iny Ood propr rcGsol in refusing aig in thu Noritag? Council  

c:rtiriy 	rg with tho co- 1,:nts In r2fl 1 - -. 	
IM1d I a Act prqcd1ngs r'ic in tho 2ccon 	• 	1 :ttQr of 5 Oc-rbcr, 1991 ii rolation to the CQ-mjsin 

doftrring the d:2cfs Ign fat' an appi lcatio-n for 	nt' 	vac.ings for iiich aid 	s ought had been dctw'ni fled. 	
ta-: 

 
)'tle I cn ind4cjt.j thdt Ui rattors taye ben rclscd 'rtn the Cor?iss 5 on, it rc%irs that the 

CO' --'11 sSIOn i ts'f rad tr: 	:1iyig in  rktton to yOur ci 4cit and the dcc 4 slor,s wore not ic DL1rnt to ar)' d31eotjor or luthnrisatich wtd3r Sctjon 69. If th dcc a
4 on had betai roC pJrzu3nt to st4ch C:'gation Or authorisation thcn t Crissten iOw1 d b requcr 	our::Lr't to Sect 4 on 34(5) to rocord tfr rtasons for t" of th 	ppl ';utiort. 

I can find no roqi.lrnnt in the curront Act for the CovrissI on to r.cord rDasQrs for its docislo!, Howeyr I will cC fra to pursuc that nttcr . 4 tt, tht Coissjo, :'d investigat the Possibtllt,y 
or rvqu2sting an r'c'4,.:rit to tt 

Yours faithfu1ly ,  

CJCAWLEY 
Responsible Legal Officer 
4!gal Aid Liaison Corr$tteq 	 - 

— 	 • 	- 

VF:8327/wa 
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1. INTRODUCTION AND SUMMARY 
This report examines the impact of the 1982 
Rainforest Decision on the far north coast of NSW, 
with particular consideration of extravagant claims 
made in a booklet titled Proises and Realities 
(Gibbs 1992), prepared for the Forest Products 
Association. 

•The region considered incorporates the Tweed, 
Richmond River and part of the Clarence River 
valleys. This area is covered by the Forestry 
Commissions Urbenville, Murwillumbab, Casino lest, 
Graiton and CasinoManagement Areas. Only the first 
four of these were affected by the Rainforest 
Decision and are thus dealt with in detail in this 
report. 

On the 26th October 1982 the NSW Government reacted 
to years of pnblic pressure from the community by 
agreeing to transfer 87 739 hectares of public land 
to the control of the National Parks and liidlife 
Service and creating 1 825 ha of new Flora Reserves 
(OF? 1983 pp  16-17). In the far north east of RSW 
this involved the creation of the Murray Scrub Flora 
Reserve, Canbridge Plateau Flora Reserve, Bundootle 
Flora Reserve, Nightcap National Park, Washpool 
National Park and a najor expansion of the Border 
Ranges National Park. 

Nine years after that decision there has been a 
slight increase in timber industry employment within 
the region, in addition some 200 to 300 jobs within 
the region may have been created by tourism 
associated with the new reserves. It is surrisiag 
that with mill c1osure and amaiva!az!ons, reductions 
in quotas aiaed at achie'iing sustainable yields, the 
ecoaoic downturn of tue earLy 23 and 90s and the 
loss of resource within Washooni National Park that 
zitter ndts:ry eap!oyment has re2ained so b:yant. 

nila n assessment of the n'jtput ci ;ilis witdn the 
re2ion can be undertaken (due to te copauies 
refusal to divulge such information to the public) it 
would be unusual, aiven the constant em3ioyment 
figures and presumably increased productivity, if 
output has not iacreased. 

There have been reductiOns in the volumes of hardwood 
sawlogs being removed from two (Murwillumbah and 
Grafton) of the four Forestry Commission Management 
Areas affected by the decision, though these 
reductions were foreshadowed before the Rainforest 
Decision and are primarily the result of past 
overcutting. In the Grafton MA this redaction has 
apparently been compensated for by allocations from 
other Management Areas and a reported resurgence in 
private property logging. 

There is a need for a detailed independent assessment 
to deterrnine the overall resource changes within the 
region. 

in the past 10 years the public have paid well over 
a million dollars for the industry to removeover a 
milliOn cubic metres of hardwood sawlogs and a 
significant quantity of other timber from public 
forests in the four management areas. This timber 
would now be worth in the order of $35-40 million in 
royalties and over $100 million as sawmill output. 

Quantifiable, but unaccounted, costs include damage 
to council roads by logging trucks.. The 
non-quantifiable costs have included loss of 
wildlife, stream pollution, loss of topsoil, reduced 
water yields, loss of nutrients, loss of old-growth 
forest, loss of wilderness and destabilisation of 
dcosy stems. 

the Rainforest Decision reserved the few larger 
remnants of old-orowth rainfotest left within the Mt. 
arning region, which would oU?erwise have already 

been irreversibly degraded, and part of the largest 
stand of old-growth rainforest and wet eucalypt 
forest left in KSI. These remnants of unnodified 
forest are prtceless treasures whare natural 
pro:essès have bean able to continue and f :oz which 
we can assess the i2CctS of or activities uPon 
other forests. At least a few bits have been left for 
future generations to experience and not sacrificed 
for dubious and transient financial returns. 

—1-- 



WOOLF 
ASSOCIATES 
SOLICITORS 

OURREF BSW 3103/1 

YOUR REF 

DATE 5th August 1991 

10th Fl, 82 ELIZABETH STREET 
SYDNEY NSW 2000 
TELEPHONE (02) 2218522 
FACSIMILE (02) 223 3530 
DX 1556 SYDNEY 

BRUCE WOOLF 
BA LLB Dip URP 	- 

ASSOCiATES 
BRIAN HILLMAN 
LLB. Dip B Mrnin. 
Dip S de Fr des Al! 
EDWARD LMURA. 
B Er. LLB,  

Mr J. Corkill 
3 Albert Street 
FOREST LODGE NSW 2037 

Dear John 

CORKILL v THE HERITAGE COUNCI 

I advise that legal aid to $5000.00 has been granted to date 
subject to enquiry as to your capacity and the capacity of 
your sàpporters to make contribution, -  Please advise me on 
this aspect. 	. 

The application for expedition is listed bfore Stein J 
on the 7th August 1991. 

Yours sincerely, 

Bruce Stephen Woolf 



SUMARY OF ISSUES and FINDINGS 
CORKILL vs HOPE, WEBSTER and OTHERS 

CHAELUNDI STATE FOREST 
HERITAGE PROTECTION ORDER 

The Government has an unlawful policy of not applying the Heritage Act 1977 to the natural 
environment (Judgment p.6.1-3; p.9.3) 

This policy was refined by the Department of Planning adopting internal "Procedures" for 
dealing with applications for heritage orders over the natural environment (p.6-7). 

The Procedures were developed to give effect to a decision made by the previous Minister for 
Planning David Hay, to limit the use of the Heritage Act to "built or cultural matters" (p.6.1) 

The purpose of the Procedures was to redirect applications for the protection of the natural 
environment made under the Heritage Act, to other mechanisms (p.7.5)  so that natural heritage 
orders would be "extremely rare". (p.9.2) 

The Procedures were developed without reference to the Members of the Heritage Council 
(p.7.9 - p.8.1), although they concerned the circumstances in which the Council would 
recommend heritage orders. 

The Department of Planning services both the Minister and the Heritage Council It has divided 
loyalties, and there is a need for the Heritage Council to be serviced and advised by an 
independent secretariat (p.8.1) 

The Director of the Department of Planning, Ms Gabrielle Kibble, made the following 
inaccurate and misleading statements in her submission to the Minister for Planning Mr Robert 
Webster: 

the Court had decided that compliance with the planning laws by a government 
developer more than adequately deals with Heritage Act matters (p. 10.7) 
Mr Corkill's application was an "invalid use of the Heritage Act" (p.16.7) 

The Minister for Planning rejected Mr Corkill's application for a stop work order at Chaelundi 
by applying the unlawful policy. Mr Webster failed to have regard to the merits of the case. He 
acted on inaccurate and misleading advice and on a policy which in effect suspended the 
operation of the Heritage Act (p.20 - 21) 

The Director told the Minister for Planning that it was beyond the resources of the Heritage 
Council and the Department of Planning to judge the technical validity of Mr Corkill's claim 
that logging Chaelundi would irreversibly damage its outstanding natural environmental values 
(p. 16.2-4) 

The Chairman of the Heritage Council, Robert Elope QC, not only agreed with the misleading 
submission to Mr Webster, but associated himself with the unlawful policy to refuse all 
applications for natural heritage orders where Government authorities manage the natural 
environment (p.19.5 - 20.1) 

Th Forestry Commission is bound by section 170 of the Heritage Act to prepare a Register of 
all areas under its control which are capable of conservation under the Heritage Act Despite its 
duty to do so, the Forestry Commission has failed to prepare any such Register (p.2 1.2) 

If the Government wants to suspend the application of the Heritage Act to Government 
agencies, or to the natural environment, it should amend the law, not adopt an inflexible policy 
"to defeat the express provisions of the legislation" (p.21) 

Sumnioi7 prtpatc( 	 i4 tpkeebvt,  Jcki 



AL AID COMMISSION OF NSW 

0 
17 September 1991 

rF r J R Corkill  Albert Street 
OREST LODGE NSW 2037 

Dear Mr Corkill 

OUR REF: 5Y91R2877 
WLC; DG(6) 

YOUR REF: 

TEL: 2195 891 

I enclose herewith a photocopy of a letter which I have today sent to your 
solicitors. 

Yours faithfully 

W L CHARGE 
for Director 

End. 

Incorporating The Australian legal Aid Office (NSW Branch) 
DAKING HOUSE, 11-23 RAWSON PLACE, SYDNEY, NSW 2000. 
P0 BOX 47, RAILWAY SQUARE 2000. FAX: (02)219 5935. DX 5 SYDNEY. 
TEL: (02)219 5000. 



LWAL AID COMMISSION OF NSW 
0 

is 
11 September 1991 

rc essrs Woolf Associates 

s
olicitors 
X 1556 SYDNEY  Y 

Dear Sir/Madam 

OUR RU: SY91R2877 
WLC: DG(6) 

YOURREF:BSW 3104/1 

TEL:2195 891 

RE: CORKILL -v- FORESTRY COMMISSION OF NSW & OTHERS - 
SECTION 99 PROCEEDINGS 

At its meeting on Thursday, 12 September. 1991, the Commission considered 
Mr 	Corkill's 	application for legal aid In relation to the above 
proceedings. 	It resolved that consideration of the application be 
deferred. 

I would appreciate it if you could keep me informed of developments in the 
matter and provide a copy of the Judgment in due course. 

I am arranging for a photocopy of this letter to be sent direct to your 
client. 

Yours faithfully 

W L CHARGE 
for Director 

Incorporating The Australian Legal Aid Office (NSW Branch) 
DAKING HousE, 11-23 RAWSON PLACE, SYDNEY. NSW 2000. 
PG Box 47, RAILWAY SQUARE 2000. FAX: (02)219 5935. DX S SYDNEY. 
rn. tnio snnn 
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0 I ffoctober 1991 
C,  

'woolf Associates 
7solicitors 
DX 1556 SYDNEY 

FACSIMILE 
	

223 3530 

Dear Sirs 

RE: CORKILL V FORESTRY COMMISSION OF NSW 

I acknowledge receipt, on 23rd October 1991 of facsimile letter 
dated 22nd October 1991. My previous, letter, dated 
10th October 1991 was intended to inform you of the date of the 
Commission meeting and to invite you to submit any material, in 
addition to that already sent, which you considered relevant. 

I confirm that, following your telephone enquiry this morning, I 
contacted your Office and in your absence, attempted to contact 
you at Mr Tim Robertson's Chambers. 

I informed Mr Robertson that, at its meeting on Thursday 
24th October 1991, the Commission resolved to make a conditional 
lump sum grant of aid to Mr Corkill in relation to the Land & 
Environment Court proceedings subject to a contribution of $1000 
to be paid by Mr Corkill and involving the Commission in a 
maximum gross expenditure of $10,000. 

A formal letter setting out the terms of Legal Aid will be 
despatched as quickly as possible. 

The 	Commission 	resolved 	to 	defer 	consideration of the 
Application For Legal Aid in relation to the Court of Appeal 
proceedings. 

I am arranging to forward this letter to you by facsimile 
transmission. 

Yours faithfully 

W L CHARGE 
FOR DIRECTOR 

Incorporating The Australian Legal Aid Office (NSW Branch) 
DAKING 4OUSE 1123 RAWSON PLACE, SYDNEY, NEW 2000. 
P0 DCX 47, RAILWAY SQUARE 2000. FAX: (02) 219 5935. DXS SYDNEY. 
TEL: (02) 219 5000. 



WITH COMPLIMENTS 

JOHN CORKILL 

WOOLF 
ASSOCIATES 
SOLICITORS 
10th Fl, 82 ELIZABETH STREET 
SYDNEY NSW 2000 
TELEPHONE (02) 221 8522 
FACSIMILE (02) 223 3530 
DX 1558 SYDNEY 

For your information I 

• 	For your approval 

• 	Please telephone us 

• 	Please acknowledge receipt 

• 	Please sign and return to us 
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LEGAL AID COMMISSION OF NSW 

rfDX
December 1991 

essrs Woolf & Associates 
olicitors 
 1556 SYDNEY 

Sent by Facsimile: 223 3530 

OURREF: SY91R2811(ENV) 
WLC:SH(6) 

YOURREFSSW 3121/1 

tEL: 2195 891 

Dear Sir/Madam 

RE: JOHN CORKILL v FORESTRY COMMISSION OF NSW 

I acknowledge receipt of your letter dated 21st November and the 
enclosure which accompanied it. 

Your client's application for legal aid in relation to the Court 
of Appeal proceedings was considered by the Legal Aid Commission 
at it's last meeting. Additional information is requested from 
you as to:- 

why legal aid continues to be sought in view of the 
applicant's success in the proceedings; 	and 

an estimate of your costs and disbursements in the matter. 

The 	closing date for submission of material to the next 
Commission 	meeting is 5pm on Tuesday 10th December 1991. 
Accordingly, I am arranging for this letter to be sent to you by 
facsimile transmission. 

Yours faithfully 

W L CHARGE 
FOR DIRECTOR 

DAKING HousE, 11-23 RAWSON PLACE, SYDNEY, NSW 2000, 
P0 BOX 47, RAILWAY SQUARE 2000. FAX: (02) 219 5935. DXS SYDNEY. 
tEL: (02) 219 5000. 



• WOOLF 
ASSOCIATES 
SOLICITORS 
10th Fl, 82 ELIZABETH STREET 
SYDNEY NSW. 2000 
TELEPHQNE (02) 221 3522 

• FACSIMILE (02) 223 3530 
DX•1556 SYDNEY 

BRUCE WOOLF 
BA LLB Dip UR? 

• ASSOCIATES: 
• 	 BRIANH!LLMAN • -. 	

' 	4.LB. Dip B Admin. 
• 	 DipSdeFrde,Aff 

• WARD L MURA 
BEc.LLt'.. 

Dear Sir ' 

CORKILL v FORESTRY COFmItSSION OF. NSW 
COURT OF APPEAL ' 	'.• 

We refer to your letter of the 6th December 1991 

We advise as follows in relation to the additional 
information which you request 

1 	Why legal aid continues to be sought in view of,  
the applicant's success in the proceedings 

The Legal Aid Commission members had rthe opportunity 
to consider our client's application prior to 
hearing of th appeal and prior to the determination 
of the appeal. The Commission members determined 

• 

	

	for. the Col ission t,5  -owñ purposes:, and. wft-hout 
regard toths effect . on the applicant, to defer 

• considezãtion of the.-applicatioti until after• 
determination, of the appeal.. It is clear that 
dealing with an appliàat.ion in this way is totally 

• 	against the, spirit and :purpose of the provision 
• 	of Legal -Aid. is unwarranted and unreasonable vis- - 

- 'a-via an applicant and not •a proper manner of - 
- 	'- consideringan application. 

Given.the failuréby the Commission to - properly 
- diScharge its: duy, we regard the Commission's 

question as a further etample of the failure of 
the Commission members to appreciate that they 
have failed to properly address the matter 

- 	 • 	 . .
• . ....' 	 , 	 ' • 	 • 	 • 	 • 	 • 	 ' 	 • 	-: 

In any event, legal aid is provided to 80% of 
solicitor client costs. Our client, being stccessful 
in the proceedings, is entitled to recover his 
taxed party party costs from the respondent Legal 
aid is sought so that the applicant is not, or 
failing his ability to pay, his lawyers are not 1  
obliged to bear the dif fei6nqes. between the amount 
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allowed on a taxation of party party costs and 
the amount allowed by legal aid on. solicitor client 
basis. 

2. 	An estimate of costs and disbursement.s in the 
matter. 

We estimate costs and •disbutements of the appeal 
at $20,000.00 for solicitor, and two counsel. 
You might note in this regard that the respondent 
was represented by the. Solicitor General Mr Keith 
Mason Q.C., Mr Malcplm Craig Q.C. and Mr J. Maston 
of Counsel instructed by an officer of the State 
Crotqn Solicitor and one or perhaps two legal officers 
of the respondent. 

We now request the Commission's early response to the 
application for the grant S  of aid in the Court of Appeal 
pro.ceedings. 

Yours faithfully, 

t 
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OUR RE$SW 3104/0 

YOUR Ri 'X91R2877 (ENV) 

DATI October 1991 

WO OLE. 
ASSOCIATES 

.SOLICITORS 
lOch A, 82 ELIZABETH STREET 
SYDNEY NSW 2000 
TELEPHONE (02) 2218522 
FACSIMILE (02) 223 3530 

• DX 1556 SYDNEY 

BRUCE WOOLF 
BA LLB Dip URP 	- - 

ASSOCIATES: 
BRIAN J-{ILLMAN 
LLB. Dip  B Adrnin. 
DipSdeFrdcA1I 	- 

EDWARD L. MURA 
B a. LU). 

Mr W. Charge 
LegalAid Commission of NSW 
Daking House 
Level 6, 11-23 Rawson Place 
SYDNEY NSW 2000 

Dear Sir 

We refer to your letter of 17 septethber; 1991. 

Cieatly this matter is one of significance which meets the-tests set out in the 
latest guidelines isued by the Legal Aid Commission in respect of environmental 
matters. : 

We have provided the Commission with - all the information requested by you and 
including a lengthy Memorandum of Advice from Mr T.F. Robertson of counsel. 
This sets out at length the factual and legal issues•. 

The case involves novel and significant issues, of Iaw. The case involves 
potential harm to a unique area of the natural environment.of the State 	-. 
containing many species of animals recognised by experts as endangered or 
threatened. and listed as such in Sèhedule 12. of the National Parks & (ildlife 
Act. The case involves clear public interest as evidenced by •events in the 
forest and recoghitiongivexi to the area and circurnstancesb' the National- -Parks 
and Wildlife Service of NSW and State Pollution Control Commission. 

In iiew of the urgency of potential-harm tothe environment it was necesáary to 
commence court proceedings for interia relief. At the request of the logging 
companies and Forestry Cdmthission the Land and - Environment Court expedited and 
hard the matter on a final basis. 	 .• •- . 

In previous. applications of this nature, an officer of the Legal •Aid Commission 
has approved aid or interim aid under delegated authority. In previous 
applications the matter has been referred urgently to the Environmental 
Consultative Committee for review and determihation. Where that has occurred, in 
every case in which we have been involved, the Committee's decision has been 
accepted and notified to us as the grant of aid. 	• . 

This applidation involves issues and-significance of even greater merit and 
importance than previous applications. - 	- 	 -- 

/2 
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?)otwithstanding all of the above matters, 
YOU advised that YOU would not deal with the application under delegated authority but would refer the application 

to the Commission members for determinatioj 

lOtwithstanding all of the above matters you advised that this application would 
nave to await the appointment of new Commissioners by the Attorney General. 

When the Attorney General failed to make appointment of the new Commissioners, 
you yet advised that this application would still have to await the new 
appointment. This is notwithstanding the urgency and significance of the matter. 

In the meantime, we kept you apprised of events in the Court and finally that 
the hearing of the case had been completed. 

After new Commissioners were appointed to the Commission, this matter came 
before the Commission members. We understand that the only two environmental 
matters referred to the full Commission for decision were this case and another 
application for aid by Mr Corkill in relation to proceedings under the Heritage Act. 

You now advise theiCommission members decided to defer their consideration of 
the application and you have requested that we provide you with a copy of the judgement. 

In our view the Commission has a responsibility beyond political considerations 
or influence to properly consider and determine applications. Where the 
opportunity is available, as it clearly was in this application the Commission 
by its members or officers ought to assist an applicant to know of his or her 
position prior to hearing of the Proceedings or completion of the hearing of the 
Proceedings and before judgement is given. 

We have as mentioned above, provided you with all the material the Commission 
has requested to be provided and with Counsel's advice. 

In the above dealings with this application including awaiting the judgement of 
the Court before determining whether to grant aid the Commission has in our 
respectful view seriously failed in its obligations in relation to the provision of legal aid. 

As you may be aware, Judgment has now been given in the Proceedings and our 
client has been successful. As requested, we enclose a copy of the Judgment. 
We are informed a appeal has been lodged and the appellant is seeking expedition 
of the appeal. We now request that the application for aid be considered as a 
matter of great urgency with a view to the earliest grant of aid. 

Yours fful ly 

S., 
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• OUR REF'DSW 310311 

YOUR REF 8Y91112719 
WLC:DG(6) 

• 	DATE'3 October 1991 

Legal Aid Commission 
of NSW 
DXS 
SYDNEY  

WOOLF 
ASSOCIATES 
SOLICITORS. 
lOch Fl, 82 ELIZABETH STREET 
SYDNEY NSW 2000 
TELEPHONE (02) 2218522 

• FACSIMILE (02)223 3530 
DX 1556 SYDNEY 

• BRUCE WOOLF 
BA LLB Dap URP 

ASSQCIATES: 
BRIAN HILLNIAN 
LLB. Dap B Admin. 
Dip S do Fr dcs Al! 

EDWARD L. MURA 
BEc.LLB. 

BYFACSXMtLE: 219 5906 

Dear Sir 

J.R. CORKILL - HERITAGE ACT PROCEEDINGS 
LAND& ENVIRONMENT COURT NO • 40157 OF 1991 

We note that in this matter application was rriade as a matter of urgendy on 1. 
August 1991. Includd.with the abplication was a lngthy advice fi?orft Mr T.F. 
Robertsbn and Mr N. Anderson in respect of the application. We also advised you 
that in view of the urgency of the matter, an application in the Land and 
Environment Court was being filed iimediately. . 	. 

On 2 August 1991 you telephoned us. to inform us that as it happened the 
Environmental Review Committee met on 1 August 1991, and was able to give 
preliminary cbnsiderat.ion to the appaidation.' The Cqmmittee.recommended aid up. 
to $5000.00 for injunction but orf the 'basis that there be enquiry whether there 
would beacontriStion orthcoming from Mr Corkill. 

In previous applications for' aid which we have made to the Commission, where we 
have been advised by you that the Committee has recommended aid, it has always. 
been the case that this meant that ai& had been granted. We 'understood that this 
was the else in respect of this application. 

However on 8 August 1991 Mr Terry Murphy, the Senior Assistant Director 'of the 
Commission telephoned us to say that in fact he had decided to refer the matter 
to'the Commission. No reason was given for this 'decision. By your later 
correspondence. (21 Augut 1991) you advised'tha.t in fact the question of whether 
formalgrant.of, aid was to be made would be decided by the Legal Aid Commission 
itself which was to meet pn'29 August 1991, 	. 	. 

- 	As set out i'n.the lengthy Memorandum of Advice, from counsel this matter, is 
clearly one of.signif'icance both in relation to environmental iss.ues, legal 
issues and public interest. In our respectful submission this aspect is beyond 
question.  

In previous applications of this nature by this applicant, and other applicants 
• 	in which we have been 'involved: the Commfssion through its officers have 

recognised the importance and urgency of matters. Under delegated authority 

.12 



terim grants of aid have been made 
Committee has made a recommendation, 
-implemented. 
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Where the Environmental Consultative 
such recommendations have been universally 

In our respectful submission the within application complies with the latest 
guidelines provided by the Commission in relation to grants of legal aid in 
environmental matters. Indeed the subject matter of this application should have 
gIven the matter high priority in respect of applications for aid in 
environmental matters. 

You advised us by letter of 17 September 1991 that the Legal Aid Commission 
resolved on 12 September 1991 to refuse the application in relation to this 
matter. 

In response to our request for reasons for such refusal you advised by letter of 
18 September 1991 that the Commission provided no reasons for its decision; You 
advised that there is no right of appeal from the Commission's decision. 

We note that of all the environmental matters, it is this matter and another 
matter of application by Mr Corkill which were referred to the Commission for 
decision. We have written separately in relation to the other matter. 

In the above circnmstances, it appears in our respectful submission that the 
Commission has failed to properly deal with this application. 

We repeat our request for reasons for refusal of aid. 

If the Commission has considered other legal opinion we request that you provide 
us with a copy of that opinion. 

Yours faithfully 



LEGAL AID COMMISSION OF NSW 

iS 	S1JULqot 

8 July 1991 

Mr Woolf 
Hillman & Woolf 
Solicitors 
DX 10263 
SYDNEY STOCK EXCHANGE 

OURREF: 91/0115 
MR:GD:NL 

YOUR REF: 

TEL:2195 911 

Dear Mr Woolf 

Re: Legal Aid Environmental Policy 

At 	the 	Commission meeting of 27 June, Commissioners 
resolved to adopt a range of policies to be applied in 
determining applications for legal aid in matters in the 
Land and Environment Court. I attach a copy of those 
policies. 

Yours faithfully 

ru 	 Ii 

M. RICHARDSON 
Director 

(attach) 

910115 

Incorporating The Australian Legal Aid Office (NSW Branch) 
APJNG rtOUSE, 11-23 RAWSON PLACE, SYDNEY, NSW 2000. 

L SMLWAY SQUARE 2000. FAX: (02) ?19 5935. DX5 SYDNEY. 



AVAILABILITY.OF LEGAL AID FOR ENVIRONMENTAL 
MATTERS IN THE LAND AND ENVIRONMENT 

COURT AND ON APPEAL THEREFROM 

1. GUIDELINES 

A. LEGAL AID IS AVAILABLE FOR ENVIRONMENTAL MATTERS IN THE 
LAND AND ENVIRONMENT COURT AND ON APPEAL THEREFROM 
SUBJECT TO THE MERIT TESTT MEANS TEST AND THE FOLLOWING 
GUIDELINES: 

LEGAL AID IS ONLY AVAILABLE FOR MATTERS COMING 
WITHIN CLASS 1 AND CLASS 4 OF THE LAND AND 
ENVIRONMENT COURT ACT 1979. 

LEGAL AID IS NOT AVAILABLE FOR PROCEEDINGS COMING 
WITHIN CLASSES 2, 3 AND 5 OF THAT ACT. 

LEGAL 	AID IS ONLY AVAILABLE FOR PROCEEDINGS 
PROPOSED 	TO 	BE 	CONDUCTED IN THE LAND AND 
EUVIRONMENT COURT 3EFORE A JUDGE. 

B. LEGAL AID IS AVAILABLE FOR ENVIRONMENTAL MATTERS WHERE 
THERE IS A SUBSTANTIAL PUBLIC INTEREST AT STAKE 
MERITING ASSISTANCE. 

C. IN DECIDING WHETHER THERE IS A SUBSTANTIAL PUBLIC 
INTEREST AT STAKE, REGARD SHOULD BE HAD TO AT LEAST THE 
FOLLOWING: 

WHETHER 	OR 	NOT 	THE 	ACTIVITY, 	OR 	PROPOSED 
UNDERTAKING IS LIKELY TO HAVE A SIGNIFICANT IMPACT 
ON THE ENVIRONMENT IN NSW OR TO' SUBSTANTIALLY 
AFFECT PUBLIC USE, OR ENJOYMENT OF THAT 
ENVIRONMENT. 

THE SCARCITY OF THE PARTICULAR ATTRIBUTE(S) OF THAT 
ENVIRONMENT. 

• THE VALUE OF THAT ENVIRONMENT TO THE COMMUNITY OF 
NSW. 

• 	COMMUNITY INTERESTS THAT MAY BE AFFECTED INCLUDING 
THE IMPACT ON THE SOCIAL AND CULTURAL NEEDS OF THE 
COMMUNITY. 	 -' 

THE 	PROJECTED 	PUBLIC ECONOMIC BENEFIT OF THE 
ACTIVITY OR PROPOSED UNDERTAKING. 

THE 	OVERALL 	BENEFITS 	WHICH MAY FLOW TO THE 
COMMUNITY INCLUDING EMPLOYMENT, COMMUNITY SERVICES 
AND SOCIAL INFRASTRUCTURE. 
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0. IN 	DECIDING 	WHETHER 	OR NOT TO GRANT LEGAL AID 
CONSIDERATION MUST BE HAD TO THE LIKELY COST TO THE 
COMMISSION OF THE PROCEEDINGS. 

APPLICANTS FOR LEGAL AID AND LEGALLY ASSISTED PERSONS 
OR GROUPS SHOULD, IN APPROPRIATE CASES, BE REQUIRED TO 
PURSUE 	SETTLEMENT 	OF THE MATTER BY MEDIATION OR 
NEGOTIATION. 

WHERE THE APPLICATION FOR LEGAL ASSISTANCE CONCERNS 
ENVIRONMENTAL 	MATTERS WHICH FALL WITHIN GUIDELINES 
20-24 INCLUSIVE, SET FORTH IN THE GUIDELINES FOR THE 
PROVISION OF LEGAL OR FINANCIAL ASSISTANCE BY THE 
COMMONWEALTH OTHER THAN UNDER THE CONCILIATION AND 
ARBITRATION ACT, PUBLISHED BY THE ATTORNEY-GENERAL'S 
DEPARTMENT IN 1989 THEN THE APPLICATION SHOULD BE 
REFERRED 	TO 	THE COMMONWEALTH ATTORNEY-GENERAL FOR 
DETERMINATION IN ACCORDANCE WITH THE COMMONWEALTH'S 
GUIDELINES. FOR LEGAL AID IN ENVIRONMENTAL MATTERS. 

2. HEAiiS TEST 

THE MEANS TEST TO BE APPLIED TO AN INDIVIDUAL APPLICANT 
SEEKING LEGAL AID FOR AN ENVIRONMENTAL MATTER IS MEANS 
TEST "A'. 

WHERE 	THE 	APPLICANT 	SEEKING 	LEGAL 	AID FOR AN 
ENVIRONMENTAL MATTER IS A GROUP OR REPRESENTS A GROUP 
THEN THE MEANS TO BE CONSIDERED ARE THE MEANS OF THE 
GROUP. 

IN CONSIDERING THE MEANS OF THE APPLICANT/GROUP, REGARD 
SHOULD BE HAD TO THE FINANCIAL SUPPORT THAT WOULD BE 
AVAILABLE FROM THOSE MEMBERS OF THE COMMUNITY WHO WOULD 
BE LIKELY TO SUPPORT THE AIMS OF THE GROUP IN THE 
MATTER FOR WHICH AID IS SOUGHT. 

IN CONSIDERING THE MEANS OF THE APPLICANT/GROUP REGARD 
SHOULD ALSO BE HAD TO THE APPLICANT'S ABILITY TO AFFORD 
THE COST OF THE LEGAL PROCEEDINGS HAVING REGARD TO 
HIS/HER ASSETS OR THEIR GENERAL ASSETS. 

CONTRIBUTIONS ARE TO BE ASSESSED HAVING REGARD TO THE 
AVAILABLE FINANCIAL RESOURCES OF THE APPLICANT/GROUP. 

IN 	APPROPRIATE 	CASES, LUMP SUM GRANTS SHOULD BE 
CONSIDERED. 
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3. DEFINITION OF ENVIRONMENTAL MATTERS 

ENVIRONMENTAL MATTERS INCLUDE BUT ARE NOT LIMITED TO 
ANY ACTIVITY WHICH COULD SIGNIFICANTLY: 

• 	DIMINISH THE VISUAL, RECREATIONAL, SCIENTIFIC OR 
OTHER QUALITY OF THE ENVIRONMENT; 

• 	ENDANGER ANY SPECIES OF FAUNA OR FLORA; 

• 	CAUSE 	RISK 	TO THE HEALTH AND SAFETY OF THE 
ENVIRONMENT; 

• 	CAUSE POLLUTION TO THE ENVIRONMENT; 

CAUSE ANY ENVIRONMENTAL PROBLEMS ASSOCIATED WITH 
THE DISPOSAL OF WASTE. 

0 

II 
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liptember 1991 

essrs Woolf Associates 
olicitors 
 1556 SYDNEY 

Dear Sir/Madam 

OURREF: SY91R2119 
WLC:DG(6) 

YOUR RU: BSW 3103/1 

TEL:2195 891 

RE: J R CORKILL - HERITAGE ACT PROCEEDINGS 

At its meeting on Thursday, 12 September 1991, the Legal Aid Commission 
resolved to refuse Mr Corkill's appltcation for legal aid in relation to 
the above proceedings. 

I confirm that this decision was communicated to you by telephone on 
Friday, 13 September ,  1991. 

I have arranged for a photocopy of this letter to be sent direct to your 
client. 

Yours faithfully 

W L CHARGE 
for Director 

Incorporating The Australian Isgal Aid Office (NSW Branch) 
DAKING HousE, 11-23 RAWSON PLACE, SYDNEY, NSW 2000. 
P0 BOX 41, RAILWAY SQUARE 2000. FAX: (02)219 5935. DX 5 SYDNEY. 
TEL: (02)219 5000. 



The Law Society of New South Wales 	j 	Al R 170 Phillip Sired, 
Sydney NSW 2000 

Our Ref: 	OdeC : CJC:91 /17/1 981 Thephonc (02) 220 0333 

Direct Line 220 0308 
Telex AA73063 I..AWSOC. 
Fax 231 5809 
DX 362 Sydney 

Your Ref: 	BSW:3017/01 

15 August, 	1991 s*s 

Woolf Associates 
Solicitors 
DX 1556 
SYDNEY 

Dear Sir, 

GOVERNMENT INTERFERENCE IN THE OPERATION OF LEGAL AID 

I acknowledge receipt of your letter of 6 August, 1991 wherein you express 
your concern regarding reports of a direction given by the Attorney 
General to the Legal Ai.d Commission in relation to expenditure in Land and 
Environment Court matters. 

The comments attributed to the Attorney General in relation to this matter 
and other aspects of legal aid funding were certainly of concern to the 
Society, particularly in relation to a proposed reduction of funding to 
the Commission. 

The Society responded to the reports and officers of the Society received 
coverage on a number of media outlets expressing our concerns regarding 
any budgetary cuts. In particular it was stressed that, while the 
Government might be empowered to determine budgetary allocations, it is a 
matter of utmost necessity that Government be not able to dictate to the 
Legal Aid Commission regarding the areas in which the Commission, as an 
independent statutory body, determines to distribute those funds. 

The Government has appointed a ministerial advisory committee to look at 
tighter legal aid guidelines in the environmental law area and there is 
nothing to prevent the Government advising the Commission of its views. 
The Director of the Commission is a Councillor of this Society and if 
there is any question raised regarding the independence of the Commission 
he will have our support. You may have seen that the Attorney General 
canvassed the possibility of a proposed $2.9 million cut in budget being 
supplemented by an increase in funds allocated to the Legal Aid Commission 
from the Law Society Solicitors' Trust Account Fund. 

Whether such funding will be available is a matter for the Trustees of the 
Fund. 

ME:5727/MB 
Helping you is their practice 



The Law Society of New Sbuth Wales 170 Phillip Street, 
Sydney NSW 2000 
iblephone (02) 220 0333 
Telex AA73063 LAWSOC. 

- 2 - 	 Fax 2315809 
DX 362 Sydney 

n.M 

'U 
You can be assured that the Society will challenge any attempt by the 
Government to direct or interfere with the operation of the Comission. 
The Society will not be backward in taking issue with Government regarding 
the adequacy of funding for legal aid in New South Wales. 

I thank you for taking the interest to write. 

Yours faithfully, 

cJd 

DAVID de CARVALHO 
Presi dent 

ME: 5727/MB 5dicu!Dr5 
Helping you is their practice 



OURPEF: SY91R2719 
WLC:DG(6) 

YOUR REF. BSW 3103/1 

19 September 1991 
	

TEL:2195 891 

Messrs Woolf Associates 
Slicitors 
DX 1556 SYDNEY 

r 81r/Madam 

I acknowledge receipt today of facsimile letter dated 16 September 1991. 

telephone conversation with you was confirmed by letter dated 
1 September 1991 whIch I trust that you have, by now, received. 

irj its resolution, the Legal Aid Commission provided no reasons for Its 
dclsion to refuse the application for legal aid. 

The Qoirission had available to It all material submitted in support of 
the application for legal aid, Including the joint memorandum of Counsel 
dted 31 July 1991 Which accompanied your letter to me dated 1 August 
iei. 

the Comission delegates the exercise of any of its functions, 
ant to Section 69 of the Legal Aid Commission Act, certain rights of 
1 to the Legal Aid Review Committee exist. However, no such appeal 
exists In relation to decisions of the Legal Aid Commission itself. 

Th 	fact that the Environmental Consultative Committee had made a 
re ommendation that a lump sum grant of legal aid be made was included in 
1th material available to the Commission at Its meeting. 

In view of your request for an early response, I am sending this letter to 
)'o by facsimile transmission. 

rs faithfully 

CHARGE 

Legal Aid Office (N$W Srach) 
AWSON PLACE, SYDNEY, NSW 2000. 
IUARE 2000. FAX: (02)219 $536. DX & SYDNEY. 

- ...............r':. 
	 ... 	 I1' 



WOOLF 
ASSOCIATES 
SOLICITORS 

- OUR R%q 3103/1 	. • 
lOch Fl 82 ELIZABETI-! STREET . 	 . 

• 	 . 	 . 	 :-; 	. 	 . 	
. 	 •. 	 • 	 . 	 . 	 . 

SYDNEY NSW 2000 
. 	 TELEPHONE (02) 2218522-.. 

'-S 	 . .. 	 . 

L.Lfl 	•l 	tI 	
/ . 	 - 	 . 

- 	 .FACSIMILE(02) 223 3530 
. •- . 

• 	 YOURREF.WLODG(6) 
 

. 	

. 	 •DXl556SNEY, 
. 

BRUCE WooL?. 
. . 	 - . 	 .. 

- . 

. . 	 . 	 - 	 BALLBDiPURP 
• 	 . 	 . 	 ..- 	 .•• 	 •. 	 . 	 . .. 	. 	 • 	

ASSOCIAThS: .... 	
. . 	 .•. 	. 	 . 	 . 	 •.• 	

..: • 	 . 	 BRIAN HILLMAN. 
. 	 . 

. 	

. . 	 • 	 . LLB. Dp BAdmi.:.. 
. 	 . •.• D 	. 	•.• 	 . 	 . 	 . 	 . 

• 
?4.TE ..I8th September 

. .1991 	. 
. 	

. 	 DipSdcFrdciAff 

EDWARDL.MURA 
- 	 . 	

•.. 	..... . 	

BEc.LLB. 

Legal Aid Commission of NSW 
DX 5 
SYDNEY 	.... . - 	

•. 	 .. 	,. .•.. . 	 . 	 ....•- 	•-- 	•.: 	 •. 

H 	
- 	 •.,De:± 	Sr: 	

- ....: 	 . 	 ,- 	 •- . 	
•. 	•;_••_ 	. 	 . 	 . 	 .. 	.. 	-. 

CORKILL v HOPE"  & WEBSTER 
CHAELUNDI STATE FOREST 

We refer te telephone donversation on 9th September 1991 
when you informed us that the Legal Aid Commission had 
refused the grant of aid 

We request your earliest written advices as to the refusal 
and reasons for refusal 

Could you also please advise whether the Commission took 
any independant advice from Counsel or otherwise lin relation 
to this matter. 

Please also inform us of rights of review of the initial 
decision for refu sal 

We also record your earlier advices that the Environmental 
Committee of the 	s Commision had recommended an initial 
grant of $5000 00 in relation to the matter 

We request your earliest response 

Yours faithfully, 



LEGAL AID COMMISSION OF NSUJ 

- 	 a MILI z. 	 U 

CHAIRMAN: 	(Sec. 8(1)(a)] 

Fir Brian U Rayment OC 
10 Selborne Chambers 
174 Phillip.Street 
SYDNEY NSU 2000 

DX 375 SYDNEY 
Telephone: 	232 5112 
Fax: 	 235 3235 

COMMISSIONERS 
	

ALTERNATES 

(Sec.. 7(a) 3 

Mr I1arkichardson, 	 4 	Mr Terry Murphy 

00¼• 

 59 

 

Representing the NSW Attorney General: 

Mr James Duyer, 
Messrs Allen Allen & Hemsley 
Sal icitors, 
Level 46 MLC Centre, 
19-29 Martin Place, 
SYDNEY 	2000 

DX 105 SYDNEY 

Telephone: 229 8765 
Fax: 	233 7022 

Representative of Consumer & Community Welfare Interests: 
[Sec.8(1)(f)) 

Ms Robyn Sexton 
ng 

BMWITZ8—  SYDEY 
Telephone: 398 6366 
Fax: 	399 6683 

42. M,a.4A EU 
t'sJaIUi4zL 2Ws 

Di rector 
Legal Aid's 
Level 7, Da 
11-23 Rauso 
SYDNEY 	2 

mmission of NSU, 
ing House, 
%elace 

DX 5 SYDNEY 

Telephon: 219 
Fax: 	219 5806 

(Sec . Sc 1) (b) ] 

nr.. ftttkVakt Director 
J Legal Aid Commission of NSU 

Level 7 Daking Hous. 
11-23 Rawson Place 
SYDNEY 	2000 

DX S SYDNEY 

Telephone:. 219 5930 
Fax: 	219 5806 



	

Nominated by the Law Society of NSWI 	(Sec.8(1.)(d) 

Mr Richard Li Gufley, 
Gufley, Helene t Bullock, 
State Bank Building, 
239 Church Street, 
PARRAMATTA 2150 

DX 8237 PARRAMATT.A 

TelePhones 635 1944 
Fax: 	891 2254 

	

jjgjJnated by the NSW Bar AssociatiOi 	
'ESic.8(1)(C)J • 

Fir Paul Webb, Q, 
10th Floor, Llentworth Chambers, 

• 180 PhilliP Street, 
SYDNEY 	2000 

DX 396 SYDNEY 
•Telephonet 233 1380 

Fax: 	221 3724 

,fjominated br the Labor Council of NSW 	
(Sec.8(1)(e)) 

Mr Kevin.Scott, 	 . . 
Federal Secretary,.. . 	.. - 
commonwealth Bank Officers 

 

	

Association, 	 . . 
Level 7, 8 Quay Street, 
SYDNEY 	2000 

lelephoflet 	281 621.1 
Direct Line: 281 6226 
Fax: 	 281 6240 	. 	 . . 

fir Simon Rice, 
c/— Kingsford Legal Centre 
DX 1328 SYDNEY 

Telephone 	398 6366' 
Fax: 	399 6683 
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florninated 
ESec.80) C 
	

S 

fir Shkun Gath 
AdvisoN4o the Minister for Justice 

&.ConsiJThq Affairs, Senator the 
Hon Michae't,jate, 

Room 11.540 Par'l4ament House 
CANBERRA ACT Sos. 
Telephone: 	(062) 
Fax: 	(062) 73 4136 * 

Mr Stephen Norrish, OC, 
Level 11 Forbes Chambers 
185 Elizabeth Street 
SYDNEY NSW 	2900 

DX 453 SYDNEY 

Telephone: 390 7777. 
Fax: 	261 4600. 

oi  

Mr JamesGracie 
Garfield Baruick ChaMbers 
11/53 Martin Place 
SYDNEY 2000 

DX 735 SYDNEY 

Telephone 	232 2001 
Fax: 	221 8006 

(is Megan Pitt 
Deputy Director Legal Services 
Austral Ian Govt. Solicitors 
Government Branch 
9th Floor, St James Centre 
111 Elizabeth Street 
SYDNEY 2000 

-GPO Box 2727, SYDNEY 2001 

Dx 379 . SYDNEY 

Telephones 581 7445 
Fax: 	5817650 

of 4Ii 4.11 47 4 
(SI fl0t, 554 gL 
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Mr Mark Richardson '. 
Director 	 I 

Legal Aid Conmtissionf NSW 
P0 Box 47 I 	

.. 11: 	1:1, 
RAILWAY SQUARE N5W '2000 . 	

. 	. 	... 	I  
Dear Mr Richardson V7 	. 

4.. 

I write to advise yoth that the GoVehment has established 
a Ministerial Advispry Committee dnthe us of leãal  aid 
in environmental matters. Thth'CólSittee is comprised of 
the Mon J P Hañnaford, MLC, Ministez for.Health and 
Community Services, the Hon TJ 1Wê, MP, Minister for 
the Environment and the Hon R JWdbster, NLC, Minister 
for Planning and Nini}Ster for Energy. 

As you are aware, the Expenditure Review Committee has 
identifiedthis area of legal aid for savings Of $500,000 
per annum. I am conf&dent that the èdviceot the 

I Ministerial Adviory'Committee will assist the Legal Aid 
Commission in reali9g these savings. 	 . I 

Attorney...Generaj. 	t .  t 
.1 

-. 

... 	
.c 

4 
Vt 

/ 



LEGAL AID COMMISSION OF NSW 

is 0  r 11 September 1991 Mr J R Corkill 
3 Albert Street 
FOREST LODGE NSW 2031 

Dear Mr Corkill 

OURREF: SY91R2719 
WLC:DG(6) 

YOUR REF: 

TEL: 2195 891 

I enclose herewith a photocopy of a letter which I have today sent to your 
solicitors. 

Yours faithfully 

W L CHARGE 
for Director 

End. 

Incorporating The Australian legal Aid Office (NSW Branch) 
DAKING HOUSE, 11-23 RAWSON PLAdE, SYDNEY, NSW 2000. 
P0 BOX 47, RAILWAY SQUARE 2000. FAX: (02)219 5935. DX 5 SYDNEY. 
TEL: (02)219 5000. 



LEIM!. AID COMMISSION OF P15W 

rrsc
17 September 1991 

essrs Woolf Associates 
olicitors 
X 1556 SYDNEY 

bear Sir/Madam 

OURREF: 5Y91R2719 
WIC:DG(6) 

YOURREF:8SW 3103/1 

TEL 2195 891 

RE: J R CORKILL - HERITAGE ACT PROCEEDINGS 

At its meeting on Thursday, 12 September 1991, the Legal Aid Commission 
resolved to refuse Mr Corkill's application for legal aid in relation to 
the above proceedings. 

I confirm that this decision was communicated to you by telephone on 
Friday, 13 September 1991. 

I have arranged for a photocopy of this letter to be sent direct to your 
client. 

Yours faithfully 

W L CHARGE 
for Director 

Incorporating the Australian Legal Aid Office (NSW Branch) 

DAKING HOUSE. 11-23 RAWSON PLACE, SYDNEY, NSW 2000. 
P0 BOX 47, RAILWAY SQUARE 2000. FAX: (02)219 5935. DX 5 SYDNEY. 
TEL: (022I9 5000. 



NEW SOUTH WALES 

Ms Elisabeth Kirkby 
Australian Democrats 
Care of Parliament House 
Macquarie Street 
SYDNEY 2000 

12 November 1991 
0) 

lb  

&LL- 
AAiS tJS'kt \X. 

'Q~ \ 

LAW REFORM COMMISSION 
LEVEL 12. 189-193 KENT ST. SYDNEY 20®. NEW SOUTH WALES. AUSTRALIA 
GPO BOX 5199. SYDNEY Z®L. NEW SOUTH WALES. AUSTRALIA 
TELEPHONE: (02) 232 3855 	FAX: (02) 247 1054 	DXI SYDNEY 

ENVIRONMENTAL LAW REFERENCE 

The Conimission has recently received a reference from the Attorney General to inquire into and 
review the methods of enforcing environmental laws and orders. A copy of the terms of reference 
are attached for your information. 

The Commission proposes publishing an Issues Paper early in 1992 and a more detailed Discussion 
Paper later in the year. There will be extensive consultation on both these publications. 

In preparing the Issues Paper, the Commission is keen to receive preliminary comments on the 
terms of reference. In addition, we would be pleased to receive any material that you feel may be of 
assistance to us. Our aim is to avoid unnecessary duplication of work and to receive submissions as 
soon as possible from persons with expertise in this area. We would be interested in meeting with 
you to discuss your particular concerns and areas of interest. 

I will ensure you are kept informed of progress on the reference. 

Yours sincerely, 

/& 17 
Peter Hennessy 
Executive Director 



ENVIRONMENTAL LAW pn'ERENCE 

psuant to section 10 of the Law Reform Commission Act 1967, The Attorney General referred the 
following matters to the Law Reform Commisssion for inquiry and report by 30 December 1993: 

(i) 	the  use of civil processes and remedies as a means of enforcing environmental laws; 

the law of standing in its application to environmental laws and the enforcement of 
court orders; 

the use of modem conflict resolution techniques to resolve disputes relating to the 
environment; and 

any incidental matter. 

In undertaking work on this reference, the Commission will have regard to the desirability of 

uniformity of the  laws of the States and Territories in the area of environmental protection. 

II- 
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LEGAL AID COMMISSION OF NSW 

25 September 1991 

IL .  
I [Mr J R Corkill 3 Albert Street 

FOREST LODGE NSW 2037 

Dear Mr Corkill 

Qrl-A4'n PM 
OURREF: 	WLC:MRW(6) 

SY9 1 S32 55 
YOUR REP: 

TEL: 2195 	891 

RE: YOUR APPLICATION FOR LEGAL AID 

Pursuant to Section 34 of the Legal Ajd Commission Act 1979, I enclose, for 
your information, a copy of a letter which I have today sent to your 
solicitors. 

Your attention is drawn to the provisions of Section 56 of the Legal Aid 
Commission Act which enables you to appeal to the Legal Aid Review Committee 
if dissatisfied with any determination referred to In the enclosed letter. 

Any such appeal must be in writing and must be in lodged with the Commission 
within a period of 28 days from the date of receipt by you of this letter. 

Yours faithfully 

jyl~~ 
W L CHARGE 
FOR DIRECTOR 

Enc 

Incorporating The Australian Isgal Aid Office (NSW Branch) 
DAKING HOUSE, 11-23 RAWSON PLACE, SYDNEY, NSW 2000. 
P0 BOX 47, RAILWAY SQUARE 2000. FAX: (02)219 5935. DX 5 SYDNEY. 
TEL: (02)219 5000. 



LEGAL AID COMMISSION OF NSW 

2 	
OuRREF: WLC:MRW(6) 

5 september 1991  5Y9 I 53255 
YOURREF: 83W 2475/0 

TEL: 2195 	891 

Messrs Woolf Associates 
Solicitors 
DX 1556 SYDNEY 

Dear Sir/Madam 

RE JOHN ROBERT CORKIL!. 

i acknowledge receipt of letter dated 17 september 1991 and the application 
for legal aid and verification of financial circumstances which accompanied 

i.t. 

I confirm that I have already communicated to Mr Woolf the fact that legal 
aid will be refused in this matter because of your clients financial 

circumstances. 

It has been determined that the application be refused As the applicant fails 
to satisfy the Cortynission's means test guidelines. 

Your attention is drawn to section 56 of the Act which enables your client to 
appeal to the Legal Aid Review Committee if dissatisfied with the 
determination referred to herein provided that such appeal is lodged with the 
Commission In writing within a period of 28 days after the date on which the 
notice of the determination was brought to your client's attention. Your 
attention is also drawn to section 57 of that Act which provides for the 
adjournment of proceedings by a Court or Tribunal pending determination of an 
appeal by the Legal Aid Review Committee. 

In accordance with the provisions of Section 34(2) of that Act a copy of this 

letter is being sent to your client. 

Yours faithfully 

W I. CHARGE 
FOR DIRECTOR 

Incorporating The Australian Legal Aid Office (NSW Branch) 
UflhIC 41.0 11 ASWSflN PLACE. SYDNEY. 


